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Foreword
by the
First Minister

This fourth publication in the ‘Building a New Scotland’ series sets out the Scottish Government’s
proposals for how people in Scotland can create a written constitution that puts democracy,
rights and equality at the heart of everything we do as an independent country.

To be a success, our written constitution must be one that the people of Scotland believe in.

It must also have the collective authority of the nation, so that those in power accept that, under
the constitution, they are accountable to the people.

And it must do more than simply set out which institutions have what powers. It must also
embody key fundamental values, so that the way that Scotland’s democracy works makes those
values real.

In short, it means the people of Scotland having the direct opportunity to shape and build a better
country.

The proposals in this paper set out how we propose Scotland should create a modern, written
constitution to help achieve these aims. An independent Scotland could have:

a constitution that would recognise that sovereignty sits with people who live in Scotland, not
in a Westminster Parliament that does not reflect their political choices

» a constitution that would spread power among the institutions and communities of Scotland,
rather than locating it in only one place: the Westminster government’s majority in the House of
Commons

* a constitution that is clear and understandable, written by, rather than just for, people in
Scotland

» a constitution that provides recognition of the NHS in Scotland, giving the right to access a
system of health care, available free at the point of need

* a constitution that recognises and protects employment rights, including the right to strike

* a constitution that would build in compliance with international law, recognising that the
challenges of the 21st century require global action and cooperation

e a constitution that would not be reticent or equivocal in its recognition of our human rights,
but instead would put them, the protections of equality and the essential elements of our
democracy above and beyond the daily political fray, rather than letting them be amended in
the same way as any other law
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These are not abstract aspirations, separate from the day-to-day reality of people’s lives. Better
government results in better decisions for people’s everyday lives. Eleanor Roosevelt said that
human rights begin “close to home... the places where every man, woman and child seek equal
justice, equal opportunity, equal dignity without discrimination. Unless these rights have meaning
there, they have little meaning anywhere.”

Independence would give Scotland the ability to continue its progressive approach to human
rights and equality, without the current restrictions of the devolution settlement and without the
threat of Westminster overruling our decisions or unwinding our advances. This would ensure
that our human rights and equality protections could cover all policy areas, including those
currently reserved to the Westminster Parliament.

With independence, we can build a better country on that fundamental right of every person in
Scotland to be treated equally, and with a written constitution, Scotland can build a new home for
democracy, rights and equality.

First Minister of Scotland
Rt Hon Humza Yousaf MSP
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What our proposals
would mean for you

The powers of independence would enable Scotland to put in place a modern, written
constitution for Scotland, that clearly sets out and safeguards fundamental values, human rights
and equality protections, as well as the key institutions necessary as an independent democratic
state. This paper sets out how the current Scottish Government proposes to use those powers to
create a constitution for an independent Scotland.

The proposals in this paper enable you to see:

what could be included in a written constitution for an independent Scotland, including:

o the key features of Scotland’s democracy — the Scottish Parliament, the courts, and
government bodies

o recognition of the NHS in Scotland

o human rights and equality protections, including the right to access a system of health care
free at the point of need, the right to strike, and full protection of children’s rights

* how people in Scotland could help shape Scotland’s constitutional future, with the opportunity
to be part of a Constitutional Convention, as well as contributing to the development of
Scotland’s new written constitution through the wider national conversation

* how people in Scotland would be able to vote on adopting the permanent written constitution,
through a referendum on a new constitution

* how people in Scotland could hold future governments of an independent Scotland to account
and ensure that they are required to uphold key human rights and equality protections

e how people in Scotland could exercise their constitutional rights in an independent Scotland,
ensuring these rights would be protected and that there would be remedies in place if rights
were breached
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Summary

Introduction
This fourth paper in the ‘Building a New Scotland’ series sets out:
e how people in Scotland can shape how a newly independent country would work

* how independence could radically shift where power lies, by replacing Westminster
sovereignty with the sovereignty of the people who live in Scotland

e how a written constitution could put rights and equality at its heart, including by protecting the
right to strike and giving constitutional recognition to the NHS in Scotland

e how a permanent written constitution could be developed by the people in Scotland and their
elected parliament, giving Scotland a constitution ready to take on the challenges of the future

The full publication provides more details on these proposals, including the evidence that informs
them, as well as references to sources.

Why Scotland needs a written constitution

A constitution is a set of rules that guides how a country works. It includes:

the principles setting out how the country must be governed

what institutions the country will have (like parliament, government and the law courts) and the
relations between them

* how powers are managed by those institutions

key rights of, and, in the best instances, equality protections for, the people in the country

Unlike most countries, the United Kingdom does not have a single constitutional document.
Instead, it has a range of laws, conventions, precedents and court judgments. The concept
of ‘Westminster parliamentary sovereignty’, where ultimate authority rests with ‘the Crown-in-
Parliament’, underpins the UK constitution.

The effect of UK parliamentary sovereignty is that Westminster can, at any time, by ministerial
action or a simple majority in each House of Parliament, change the powers of the Scottish
Parliament or Government. Laws made in Scotland by the Scottish Parliament, elected by the
people of Scotland, can be overturned by the Westminster Parliament. Indeed, even devolution
itself could be overturned by the Westminster Parliament, which could pass a law to repeal the
Scotland Act and abolish the Scottish Parliament.

Independence would be an opportunity for people in Scotland to create a permanent, modern,
written constitution for Scotland.

A single written document would establish the framework for Scotland as a modern, democratic
state. It would set out and protect people’s rights.

The Scottish Government is committed to extending and protecting human rights and equality
safeguards for people in Scotland. However, its ability to do so is limited by the devolution
settlement. Independence would help Scotland to secure rights and further embed equality by
putting them at the heart of its constitution.

A constitution for an independent Scotland would mark the end of Westminster parliamentary
sovereignty in Scotland.
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How to create a modern constitution

The Scottish Government believes that the constitution of an independent Scotland should be
based on the sovereignty of the people and reflect Scotland’s values as a modern, democratic,
European nation.

To achieve this, the Scottish Government proposes:

e an interim constitution, which would take effect on the day of independence

e a permanent constitution created by the people through a legally-mandated Constitutional
Convention

* areferendum to enable people in Scotland to decide the permanent constitution

An interim constitution

The interim constitution for Scotland would be developed through consultation and conversation
with people in Scotland and would build on the strong foundations of government already in
place. It would take effect on the day Scotland becomes an independent country, providing
stability and clarity while a permanent constitution is developed.

The interim constitution would describe the type of state that Scotland would be: at the point

of independence we would be a country with a constitutional monarchy and a parliamentary
democracy. It would establish the sovereignty of the people and set out the key institutions of
the state, as well as its democratic processes and independent regulatory and oversight bodies.
This would ensure that institutions like the Scottish Government and the Scottish Parliament are
accountable to the people. It would provide constitutional recognition of the NHS in Scotland.
The Scottish Government also proposes that an interim constitution for Scotland should place a
duty on the post-independence Scottish Government to pursue nuclear disarmament.

The interim constitution would embed human rights set out in the European Convention

on Human Rights (ECHR), as well as the core international human rights treaties relating

to economic, social and cultural rights and the rights of children, women, minority ethnic
communities, disabled people and refugees, and the right to a healthy environment. The interim
constitution would include a right to access a system of health care free at the point of need, and
protect workers’ rights, including the right to strike. It would also embed equality safeguards and
include a duty to advance equality of opportunity for all.

With independence, these rights would cover both issues that are currently devolved and those
that are reserved. Devolved areas are those where the Scottish Parliament has the power to
make laws, like health and justice; currently reserved matters are those where the Westminster
Parliament has the power to make laws, including foreign affairs, employment law and
immigration. With independence any laws that are incompatible with these rights across reserved
areas could then be struck down.

The interim constitution would also place a duty on the Scottish Parliament to establish a
Constitutional Convention, post-independence, to draft a permanent written constitution for
Scotland.
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A permanent constitution

Drafting the permanent constitution should be a shared national endeavour. It should be an
inclusive and an expansive process, reaching out to all of the people in Scotland. Members of a
Constitutional Convention for Scotland should be recruited from across Scotland, ensuring that
a wide range of people, communities and organisations, including experts and representatives
of different groups across society, are involved in the shared national endeavour of creating a
constitution.

It would be for the Constitutional Convention to present their permanent constitution to the
Scottish Parliament, recognising that any modern constitution would need to be democratically
and legally sound.

The draft permanent constitution would be considered by the Scottish Parliament, then put to
the people in Scotland for them to endorse in a referendum. If approved, it would become the
permanent, written constitution for Scotland.

In the Scottish Government’s view, the permanent constitution should be a living document,
capable of evolving over time in order to stay relevant. It should, however, also include
constitutional safeguards that cannot be changed by a government with a simple parliamentary
majority, but which can be amended when necessary.

The permanent constitution would be the basis on which all parliamentary and governmental
activity takes place in an independent Scotland.

Protecting rights and equality

The Scottish Government is committed to fostering a strong human rights culture in Scotland,
ensuring that constitutional human rights and equality protections are effectively implemented,
monitored and reported on and that accessible remedies are available.

The Scottish Government would consider itself bound by the same international treaties and
have, as a starting point, the same international human rights obligations as the UK has at the
time of independence. Independence would also provide an opportunity for Scotland to consider
the ratification of further international human rights treaties.

Conclusion

Independence would allow the people in Scotland to create a constitution that sets out how our
country would work.

A new constitution would allow us to put rights and equality at the heart of Scotland’s democracy.
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Introduction
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This publication, the fourth in the ‘Building a New Scotland’ series, sets out the Scottish
Government’s proposals for a new written constitution for an independent Scotland:

* |t explains why a written constitution would be needed, contrasting the Scottish tradition of
popular sovereignty with the tradition of Westminster parliamentary sovereignty that currently
applies across the UK.

|t also sets out the steps that could be taken to prepare a new constitution. These include
the drafting of an interim constitution, which would take effect on the day of independence;
the establishment of a Constitutional Convention, which would draft a permanent constitution
through an inclusive and participatory process involving the people of Scotland as well as the
Scottish Parliament, and a referendum to approve the permanent constitution.

» This publication describes the Scottish Government’s proposals for what the interim
constitution should include and sets out proposals from the Scottish Government about issues
it would like to see considered for inclusion within a permanent constitution, recognising that
any decisions would be for the Constitutional Convention to consider.

* |t concludes that the UK’s constitutional arrangements do not reflect or protect Scotland’s
democracy and the rights of people who live in Scotland. Only with independence can the
people of Scotland decide who governs their nation and how.

This Government believes that human rights and equality should be fundamental to the
constitution of an independent Scotland. Discussion of human rights protections and equality
provisions therefore runs throughout this paper. Human rights and equality play a central part in
everyone’s everyday lives and need to underpin the foundations of an independent Scotland.
Constitutions across the world safeguard key human rights and equality provisions, ensuring that
governments with simple majorities in parliaments cannot easily overturn such protections.?
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The need for a written
constitution
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Key points

Unlike most countries around the world, the United Kingdom does not have a codified
constitution; the UK’s constitutional arrangements are derived from a range of laws, principles,
conventions, precedents and court judgments.

Many of these conventions and principles are not legally enforceable rules and there is often
disagreement about their existence, meaning and application.

The founding principle of the UK’s constitutional arrangements is parliamentary sovereignty,
where ultimate power and authority rests with the ‘Crown-in-Parliament’ at Westminster.

Independence would allow Scotland to create a new, modern, codified constitution that
replaces the doctrine of Westminster sovereignty with the Scottish constitutional tradition of
popular sovereignty, where power and authority rest with the people of Scotland.

Scotland’s clear direction of travel has been to extend and protect human rights and equality
safeguards. However, Scotland’s ability to do so is limited by the devolution settlement.
Independence would change that.

The Scottish constitutional tradition

In the Scottish constitutional tradition, the people are sovereign.

This means that the ultimate source of political power should be people in Scotland themselves,
and that those who exercise power should do so on their behalf and with their consent.®

The Claim of Right 1989, which underpinned the movement that led to the setting up of the
Scottish Parliament, contains a modern recognition of the sovereignty of the people of Scotland.
It has been endorsed by votes of both the Scottish Parliament and the Westminster Parliament.*
It begins by acknowledging “the sovereign right of the Scottish people to determine the form of
government best suited to their needs”; a view supported by the majority of people in Scotland.®

Westminster parliamentary sovereignty

The Scottish tradition contrasts sharply with the constitution of the United Kingdom. Unlike almost
all countries around the world, the United Kingdom does not have a codified constitution; instead,
the UK’s constitutional arrangements are derived from a range of laws, principles, conventions,
precedents and court judgments.® These conventions and principles are not legally enforceable
rules and there is often disagreement about their existence, meaning and application.” The

only constitutional rule, principle or convention that operates with any consistency in the UK

is Westminster parliamentary sovereignty.? But as Lord President Cooper noted, in the case of
MacCormick v Lord Advocate in 1953, “The principle of the unlimited sovereignty of Parliament is
a distinctively English principle which has no counterpart in Scottish constitutional law.”®

Under parliamentary sovereignty, the ultimate authority rests with “the Crown in Parliament”©
The Westminster Parliament can make any law it wishes about anything at all, without legal
constraint. It cannot bind itself, so any law can be repealed or amended, no matter how important
or fundamental. In the UK, almost all constitutional rules are ordinary law and can therefore

be changed in the same way as any law can, through simple majorities in both the House of
Commons and House of Lords, and through UK Government use of the Parliament Acts of 1911
and 1949, which enable (in specific circumstances) the passage of legislation without Lords
approval."
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As we set out in ‘Building a New Scotland: Renewing Democracy through Independence’?
there is nothing in the UK’s current constitutional arrangements that protects or guarantees

the fundamental features of Scotland’s democratic traditions, institutions or processes. Even
conventions and principles that may have been thought to be commonly recognised and upheld
accordingly can be set aside, as has happened regularly in recent years in Westminster™ The
UK’s constitution is uncodified, open to interpretation, and ultimately rests upon sovereignty —
and therefore, power and control — being vested in the Westminster Parliament.™

Effects of Westminster sovereignty in Scotland

‘Building a New Scotland: Renewing Scotland’s Democracy’ sets out the evidence of the
impact of Westminster parliamentary sovereignty on Scotland’s devolved institutions and self-
government in Scotland. As that paper makes clear:

Under the UK’s constitution there is no way to entrench or protect devolution. It will always
be vulnerable to being overridden by the exercise of UK Parliamentary sovereignty and
decisions of the UK Government®

Westminster sovereignty underpins the design and the operation of the devolution settlement.
In the Lord Advocate’s reference to the Supreme Court on whether the Scottish Parliament

had the power to legislate for an independence referendum, the Supreme Court held that the
question of Scottish independence “evidently encompasses the question whether the Union
between Scotland and England should be terminated, and the question whether Scotland

should cease to be subject to the sovereignty of the Parliament of the United Kingdom.”” The
Supreme Court held that the proposed Bill was outwith the powers of the Scottish Parliament and
reaffirmed Westminster parliamentary sovereignty.”

While the Scotland Act 1998 provides for the permanence of the Scottish Parliament, and
requires a referendum in Scotland before it could be abolished,® a Westminster government
with a majority and able to secure the agreement of the Houses of Commons and Lords could
decide to change that legislation, as it wished. Westminster parliamentary sovereignty can

also constrain the ability of the Scottish Parliament to legislate effectively in areas where it has
responsibility and is entitled to take different decisions to those taken by Westminster. Under the
UK’s constitutional system, the Westminster government and Parliament can proceed despite
the democratically expressed wishes of the people in Scotland — for example, in relation to the
Brexit vote?° — and even alter the powers of the devolved institutions unilaterally, without their
agreement.

Section 35 of the Scotland Act empowers the UK Government to stop a bill passed by the
Scottish Parliament from becoming law, if it has ‘reasonable grounds’ to believe that the bill in
question would have an adverse effect on the operation of the law as it applies to reserved
matters. This provides the UK Government with an effective veto over the Scottish Parliament’s
powers in many circumstances.?

This veto has recently been exercised in response to the Scottish Parliament’s Gender
Recognition Reform (Scotland) Bill, passed in December 2022 with a large majority and members
from all five parties voting in favour of the legislation.?? This is the first time in 24 years of
devolution that the Westminster government has chosen to exercise the section 35 power to
make an order to block Royal Assent of a bill passed by the Scottish Parliament.2® There is no
guarantee that it will be the last.
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The UK Internal Market Act (2020) represents another undermining of devolution and the powers
of the Scottish Parliament. This is most recently illustrated by UK Government’s unilateral decision
to impose conditions?* on Scotland’s wholly devolved Deposit and Return Scheme Regulations?®
from the Internal Market Act. Scotland’s regulations were consulted upon and approved by the
Scottish Parliament before the introduction of the Act. By not agreeing an exclusion from the

Act for glass, the UK Government is imposing the removal of glass from Scotland’s scheme to
echo a more limited scheme for England that the UK Parliament has not yet approved. In doing
so, the UK Government is not only ignoring its own analysis?® on the environmental, social and
economic benefits of including glass in deposit return schemes, but also its own recognition that
it is for each nation of the UK to decide on its approach to a deposit return scheme.?” By dictating
the scope of Scotland’s scheme and undermining the expressed will of the Scottish Parliament

to legislate as it determines for Scotland’s environment, the UK Government is significantly and
negatively impacting the operation of Scotland’s scheme and challenging the effective operation
of devolution.

Constitutional reform for Westminster

There have been repeated attempts to reform the UK’s constitutional arrangements over recent
decades.?® Devolution itself is a form of constitutional change. However, all changes made have
left Westminster sovereignty in place and none has resulted in a codified constitution.

More recently, the UK Labour Party’s Report of the Commission on the UK’s Future?® and the
Interim Report by the Independent Commission on the Constitutional Future of Wales®° have set
out proposals seeking to alter the UK’s constitutional arrangements.

These proposals acknowledge that changes to the UK’s constitutional arrangements are
needed and, to that extent, are welcome. But in the Scottish Government’s view, any reform
short of moving definitively to a model of popular sovereignty is insufficient. Under Westminster
sovereignty, even far-reaching reforms to Scotland’s constitutional arrangements could simply
be reversed, as other elements of the constitution once considered permanent, like our human
rights law and the devolution settlement, can be, and have been.

Only independence can provide for the replacement of Westminster sovereignty with Scottish
popular sovereignty.

Scottish popular sovereignty in the 21st century
It is only worth keeping a constitutional tradition if it offers something of value to people living
today and protects important rights for future generations.

The Scottish Government believes that popular sovereignty remains the best way of ensuring
good government for current and future generations of people who live in Scotland; and that
Scotland’s constitution should therefore be made by the people in Scotland. The proposals in
this publication set out the process by which the Scottish Government believes that people in
Scotland can take responsibility for designing their own constitution.

Popular sovereignty should mean that the people, as owners of that sovereignty, can choose

to share that sovereignty. In an interconnected world, facing challenges no country can solve
alone, it is essential that a modern constitution allows for power to be exercised at multiple levels,
including internationally, on behalf of and with the consent of the people.
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In the Scottish Government’s view, popular sovereignty in the 21st century should mean that as
the people change, so can the constitution. A modern tradition of popular sovereignty could
recognise that sovereignty is held by the current population of Scotland in trust for future
generations. As future generations’ priorities change and as new challenges arise, they should
have the power to reform their constitutional arrangements through democratic means. The
constitution of an independent Scotland should, therefore, be a living document that provides
constitutional safeguards for the fundamental features of democracy, human rights and equality,
but that also can be amended.

Human rights and equality under the UK’s constitution

Human rights and equality legislation offer vital protections for people across Scotland and the
wider UK. However, as has been evident over recent years, these protections are vulnerable to
change because of Westminster sovereignty. Westminster sovereignty also limits how far we in
Scotland can go to advance human rights and embed equality. These issues are therefore useful
examples of the limits of any constitutional outcome that does not give Scotland the full powers
of independence.

The Human Rights Act 1998 is a key part of the UK’s constitution® and a fundamental part of the
devolution settlement. It and the Equality Act 2010 are the foundation of equality and human

rights protections in the UK, setting out the fundamental rights and equality protections to which
the people of the UK are entitled. However, both can be changed by a Westminster government
with a simple majority and able to secure the agreement of the Houses of Commons and Lords.

The Human Rights Act incorporates the rights set out in the European Convention on Human
Rights into UK law. This includes rights to life, to liberty, to a fair trial, to freedom of thought,
belief and religion and to freedom of expression. The Act requires all public authorities to act
compatibly with these Convention Rights and allows people to take cases to court to ensure
Convention Rights are upheld and enforced.

However, the Westminster government may still ask the Westminster Parliament to pass laws
that it recognises may not be compatible with Convention Rights.?? For example in a statement
accompanying the lllegal Migration Bill currently before the Westminster Parliament, the Home
Secretary has stated:

I am unable to make a statement that, in my view, the provisions of the lllegal Migration Bill
are compatible with the Convention rights, but the Government nevertheless wishes the
House to proceed with the Bill.*?

If a court finds that an Act of the Westminster Parliament is incompatible with those rights, it
cannot strike it down: it must instead issue a declaration of incompatibility.

In this way, even the Human Rights Act places Westminster sovereignty above the observation of
human rights in the UK.

In addition, the EU Charter of Fundamental Rights gave the rights contained in the Human Rights
Act a broader standing and provided stronger remedies. The Westminster decision not to retain
the Charter following Brexit may result in these rights being diminished.>*

The Equality Act 2010 provides the legal framework in Great Britain for discrimination law,3® which
protects people from unfair treatment based on nine protected characteristics. It places duties

on public authorities, including the UK and devolved governments, local governments and the
courts.
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But like the Human Rights Act, this legislation has no special status in the UK’s constitution and
could be amended or repealed at any time, effectively by any Westminster government with
simple majorities in both the House of Commons and House of Lords, or even just a simple
majority in the House of Commons through the use of the Parliament Acts of 1911 and 1949.3¢

These arrangements mean that even subjects central to people’s constitutional protections, like
rights and equality are, because of Westminster sovereignty, vulnerable to being undermined by
any government willing to do so.

Human rights and equality in Scotland

Since devolution, successive governments in Scotland have worked to extend and protect
human rights and equality safeguards. As Alan Miller, Professor of Human Rights Practice at the
University of Strathclyde and founding Chair of the Scottish Human Rights Commission, has said:

Scotland’s human rights journey has been marked by an increasing ambition and
internationalism and this has been clearly reflected across the political spectrum, the
public sector and civil society — as evidenced in the unanimous vote in the Parliament for
the United Nations Convention on the Rights of the Child (UNCRC) Bill.*”

However, Scotland’s ability to continue on this journey or embed its approach is limited by
Westminster sovereignty, by the devolution settlement and by the approach of the current
Westminster government.®®

Equality of opportunity is a founding principle of the Scottish Parliament*®and the Scottish
Government is determined to advance equality for all and to tackle inequality.*°

Responsibility for equal opportunities is, however, mainly reserved to the Westminster Parliament
and subject to specific and limited exceptions. For example, under one of these exceptions, the
Scottish Parliament “has competence over the encouragement (other than by prohibition or
regulation) of equal opportunities.”

The Scottish Government and Parliament have used their limited powers to help to deliver better
outcomes for those who experience inequality and discrimination. For example, the Scottish
Specific Duties*? impose duties on listed Scottish public authorities to enable them to perform
better than their existing Public Sector Equality Duty under the Equality Act to have due regard to
the need to advance equality, eliminate discrimination and foster good relations.*?

The Scottish Government has also brought into force additional equality protection. For example,
the Fairer Scotland Duty implements for Scotland the socio-economic duty contained in the
Equality Act 2010,* which the Westminster government has so far failed to commence, while the
Scottish Parliament passed the Gender Representation on Public Boards (Scotland) Act in 2018
providing mechanisms to address the historic and persistent underrepresentation of women in
public life.*®

In addition, the Scottish Parliament and Government have advanced rights and equality in
devolved policy areas, such as housing. The Homelessness etc. (Scotland) Act 2003,% for
example, removed the test of whether someone has a priority need for housing and ensured that,
since 2012, everyone who is assessed as being unintentionally homeless has a right to settled
accommodation. The Homeless Persons (Unsuitable Accommodation) (Scotland) Amendment
Order 2020,* which previously prohibited local authorities from placing pregnant women or
families with children into bed and breakfasts or hotels for more than seven days, was extended
to all homeless households.
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In addition, the Scottish Government’s focus on Scotland’s transition to a wellbeing economy
means that “all economic activity should serve a purpose. It should be a means to meeting
everyone’s basic needs and improving our collective health and wellbeing, so that all of
Scotland’s people and places can thrive and prosper.”*® This transition is at the heart of

the National Strategy for Economic Transformation, which includes bold actions, within the
given constitutional arrangements, to take some of the vital steps necessary towards realising
a wellbeing economy.*® As part of this work, the Scottish Government has created a Centre of
Expertise in Equality and Human Rights to advance understanding of and embed equality and
human rights within the economic policy-making process.°

However, the Scottish Government would like to go beyond these measures to secure in full the
strongest equality protections for people in Scotland, something that the devolution settlement
does not provide for and cannot guarantee.

For example, the Scottish Government sought to protect children’s rights through the UNCRC
Bill. Under the current devolution settlement, the Bill could only cover devolved matters, such as
education and justice, not matters reserved to the Westminster Parliament such as immigration
and armed forces laws. Furthermore, the Supreme Court ruled that that incorporation of the
UNCRC into devolved law cannot affect the interpretation of Acts of the Westminster Parliament.
The Westminster government has since stated that it does not intend to take any steps (including
amending the devolution settlement in any way) to increase the effectiveness of UNCRC
incorporation in Scotland.®

The Scottish Government is also committed to introducing a Human Rights Bill, as recommended
by the National Taskforce for Human Rights Leadership.>2 A consultation on the Bill has been
published setting out how we intend to give effect to a wide range of internationally-recognised
human rights, within the limits of devolved competence, and strengthen domestic legal
protections by making these rights enforceable in Scots law.>® This Bill will incorporate the rights
contained in:

the International Covenant on Economic, Social and Cultural Rights

the Convention on the Elimination of All Forms of Discrimination against Women

the Convention against the Elimination of All Forms of Racial Discrimination

and the Convention on the Rights of Persons with Disabilities

In addition, the Bill will recognise and include a right to a healthy environment and make
provision to ensure equal access for everyone, including LGBTI and older people, to the rights
contained in the Bill.

This Bill will incorporate and extend a range of international rights in devolved areas. It will be
unable to incorporate rights in respect of areas reserved to the Westminster Parliament, and
unable to make these rights effective in ways that are incompatible with Westminster sovereignty.

It is vital that systems and processes that will enable people to realise their rights, including
the rights contained in this legislation, are in place. This will require a holistic approach and
cross-government action, including in relation to implementation and funding, to ensure the
realisation of these rights and protections.

With independence, Scotland could make progress in advancing rights and equality in areas
that are currently reserved and in ways currently prevented by the devolution settlement and by
Westminster sovereignty.

Details of the history of developing, extending and protecting rights and equality in Scotland are
set out in Annex A.



18 Building a New Scotland
Creating a modern constitution for an independent Scotland

The status of human rights in the UK

The status of human rights within the UK’s constitutional framework has been undermined by
the actions and publicly expressed attitudes of recent Westminster governments. Independence
would enable Scotland to secure and protect people’s human rights.5*

In June 2022, the Westminster government introduced the Bill of Rights Bill, which would repeal
the Human Rights Act and replace it with a ‘modern Bill of Rights.®®

The Scottish Human Rights Commission described the Westminster government’s proposals as
“deeply regressive” and “based on false premises and a flawed consultation process.”®®

After plans to shelve the Bill of Rights Bill by Prime Minister Liz Truss in September 2022,%” the
Westminster government indicated in December 2022 that it would continue to pursue it.>8 In
January 2023, the UK Parliament’s Joint Committee on Human Rights urged the UK Government
not to continue with the Bill,*® and while those proposals have not made progress at Westminster,
they further emphasise the uncertain backdrop against which the Scottish Government is
operating.®®

Whether the Bill becomes law or not, the fact that human rights protections can be repealed
without cross-party support, the same way as any other law, demonstrates the vulnerability of
rights under the UK’s constitution.

As a matter of fundamental principle, the Scottish Government does not agree that the Human
Rights Act 1998 needs to be reformed or replaced.®’ The Scottish Government views the

Human Rights Act 1998 as one of the most important pieces of legislation ever passed by

the Westminster Parliament.®? It has a more than 20-year track record of delivering justice,
including for some of the most vulnerable people in society.®® It plays a critically important role in
protecting human rights and fundamental freedoms throughout the United Kingdom. The Welsh
Government has also spoken out against the Westminster government’s proposals in similar
terms to the Scottish Government.®*

The rights in the Human Rights Act 1998 sit at the heart of the devolution settlements in the
UK, yet under Westminster sovereignty the Act could be repealed despite all three devolved
legislatures refusing their consent to do so.

There is a similar risk to an array of rights from the Westminster government’s Retained EU Law
(Revocation and Reform) Bill (REUL Bill).*> Laws which are derived from the EU and became part
of our domestic law on EU exit, are known as Retained EU Law (REUL). The REUL Bill, which the
Westminster Government is currently taking forward, includes powers for the UK Government to
repeal or weaken rights and protections, for example, workers’ rights, environmental protection
and food standards. Although an unworkable “sunset clause” has been removed, the intent of the
Bill remains to bring forward a reform and deregulatory agenda which is at odds with the views of
Scottish Ministers. This includes rights derived from EU treaties, such as the right to equal pay for
equal work.®¢ The Bill empowers the Westminster government (and the Devolved Governments)
to repeal or replace REUL, with little or no consultation or parliamentary approval required.
Moreover, UK Ministers are granted ‘concurrent powers’ which allows them to act in policy areas
that are the responsibility of Scottish Ministers without their consent. In addition to providing the
rights and protections set out above, the laws at risk are significant for businesses and industry,
providing the stability and certainty needed to plan and trade effectively in international markets.
The Scottish Parliament has, therefore, voted to refuse consent for the Bill®” and to refuse
consent for amendments to the Bill.®®
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A new constitutional future with independence

As long as Westminster sovereignty prevails, it remains open for any current or future
Westminster Parliament to change Scotland’s constitutional arrangements and decisions made
by the Scottish Parliament, including any progress on advancing human rights and equality in
Scotland. Increased devolution will not change this.

Independence would enable the people in Scotland to choose a new constitutional future, in
which values and principles are embedded at the heart of a written constitution, alongside the
powers, functions and institutions of the state.

Scotland already has strong and well trusted institutions,®® including the Scottish Parliament,
Scottish Government and an independent judiciary. This is all underpinned by a distinct and
respected legal system that has always been autonomous from those in the rest of these
islands since before the Union in the form of Scots Law and largely remains so, with a strong
independent system of criminal prosecution headed by the Lord Advocate.

Scotland’s parliamentary and governmental structures have proven their competence in
managing and delivering their legislative and executive functions across devolved areas since
1999. The Scottish Government is already accountable to the Scottish Parliament, which, in turn,
is accountable to the Scottish people.”®

The constitution of an independent Scotland could build on these strong foundations, as well as
give them the protection that is only possible with a codified constitution.

Having a written constitution that reflects fundamental values demonstrates that Scotland is fully
committed to the values shared by other European nations.”



Creating a modern constitution for an independent Scotland

How to create a
modern constitution
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Key points

The Scottish Government proposes that an independent Scotland should have a permanent
written constitution, developed by people in Scotland. Independence would provide the
opportunity to create a constitution based on the sovereignty of the people and reflect the
fundamental values of Scotland as a modern, European nation.

To achieve this, the Scottish Government proposes:

e an interim constitution that would take effect on the day of independence

» a Constitutional Convention, which would draft the permanent constitution through an
inclusive and participatory process involving the people of Scotland. The Constitutional
Convention would take a human rights-based approach, putting people’s human rights at
the heart of policy and practice. It would be accompanied by a wider awareness-raising and
engagement process

¢ a referendum to approve the permanent constitution

The Scottish Government proposes that the permanent constitution should include an
amendment formula that would make it harder to change the constitution than is the case

for ordinary legislation. This would reflect the foundational nature of the constitution, enable
change to be achieved through consensual means and ensure governments are not able

to undermine democratic institutions and processes or water down fundamental values and
human rights with a simple majority in parliament, as is the case in the Westminster Parliament
at present.

A process for building a constitution

Constitution-making is a central part of building a modern state, with a country’s constitution
being the vehicle for establishing and expressing rights, state functions and institutions and the
relationship between power and accountability.”> Most countries around the world have codified
constitutions (with New Zealand and Israel among the handful of exceptions),” reflecting choices
they have made about the nature, structure and values of the country in question. The UK’s
constitutional arrangements make it a clear outlier on the international stage.

The Scottish Government proposes a process for drafting, adopting and implementing a written
constitution for an independent Scotland that would be owned and driven by the people of
Scotland. The process would be inclusive, participatory and transparent, providing an opportunity
for people in Scotland to engage in an open debate about the sort of country Scotland wants to
be. This process would involve children and young people, recognising their importance as part
of Scotland’s future.

The Scottish Government proposes:

e an interim constitution, to take effect at the point of independence

* a legally-mandated Scottish Constitutional Convention, taking place after Scotland has chosen
independence, to lead the creation of a permanent written constitution

e areferendum to approve the permanent written constitution

This approach would reflect the global recognition that the direct involvement of citizens is

a vital ingredient in constitutional development or amendment. Recent examples include the
Netherlands in 2006, Ecuador in 2008, Iceland from 2010 to 2012, Ireland from 2013 to 2014 and
Chile in 2021.
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Other countries, such as South Africa from 1992 to 1997, have also followed a process of having
an interim constitution before a permanent constitution was drafted, adopted and brought into
force. Scotland could learn from these examples. Further information about the various methods
for constitution-building used across different countries is provided in Annex B.

An interim constitution

Scotland will need a working constitution on day one of independence to ensure that it can
benefit from constitutional government during its crucial, formative years.

The Scottish Government in place at the time of a vote for independence will need to work with
the Scottish Parliament and the people of Scotland to determine the details of the legislation that
would establish an independent Scotland’s interim constitution. This government will provide

the people of Scotland with the information they need on the legislation for a draft constitution

in advance of any vote for independence. Although explicitly temporary, an interim constitution
would provide the stability and clarity needed for a new nation. It would ensure the continuity of
existing democratic institutions required after independence, such as the Scottish Parliament,
and underpin the new institutions required to ensure the functioning of the new state, such as a
Scottish Central Bank.”

The interim constitution could also put in place, transparently, some of the mechanisms required
to support good government in an independent Scotland. It could give effect to some of the
values and principles that would be especially important in the early days of a newly independent
country.

The Scottish Government’s initial proposals for the provisions of the interim constitution for
Scotland are set out in the chapter ‘What could be in a an interim constitution’. The biggest and
most fundamental questions about changes to the structures of the state and the design of the
constitution could not be settled immediately, however. These would be part of the fuller process
of the Scottish Constitutional Convention, involving the people of Scotland in the preparation of
an independent Scotland’s permanent written constitution.

People in Scotland must be involved in the design of the interim constitution. The Scottish
Government is committed to significant consultation and public and stakeholder engagement
on a draft interim constitution for Scotland, following a vote for independence. There would be a
range of opportunities, activities and platforms designed to be as inclusive and participative as
possible.

The Scottish Government believes that this consultation and engagement must be designed to
reach out to all of Scotland, regardless of whether or not they voted for independence. Targeted
work to understand the perspective of those that did not vote for independence will be essential
in securing a constitution that truly reflects the values of all of Scotland.

Legislation will be required to underpin the interim constitution.

It would come into effect upon independence and would remain so until the permanent
constitution has been approved, enacted and implemented.
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A Scottish Constitutional Convention

A Scottish Constitutional Convention would be set up to lead people in Scotland in a shared
national endeavour to create the permanent written constitution for Scotland.

A constitutional convention is a body that brings people together to draw up a constitution
or make changes to existing constitutional arrangements. It is a means of broadening and
diversifying democratic involvement on key issues.”®

This process would ensure that the permanent constitution derives from and reflects the
sovereignty of people in Scotland. Its task would be to produce a constitution for a modern
European nation written by and for people in Scotland.

The Constitutional Convention would be an independent body, established by the Scottish
Parliament through legislation and representative of Scotland. Legislation would determine how
its membership would be selected, how it would be funded, a timeline for its work and a process
for it to report.

The Constitutional Convention should adopt a human rights-based approach to its ways of
working and to the constitution itself, as set out in Box 1 below. This would inform the constitution
itself and the process of developing it.

Box 1: A human rights-based approach

A human rights-based approach ensures that the human rights of people are at the heart of
policies and practices.”® The Scottish Human Rights Commission has developed the following
PANEL Principles to inform a human rights-based approach:

e Participation: this means ensuring that people have the right to participate in the decisions-
making processes that affect them. Participation must be accessible, free, active and
meaningful

e Accountability: human rights must be effectively monitored and appropriate policies, laws,
procedures and mechanism must be in place. People must be able to hold decision-makers
to account and be able to seek redress

e Non-discrimination and equality: all forms of discrimination must be prevented, eliminated
and prohibited. Those who face the largest barriers to having their rights realised should be
prioritised

e Empowerment: this means that people understand their rights and are supported to
participate in the development and decision-making processes linked to the policies and
practices that affect them. Where necessary, people must be able to claim their human rights

e Legality: human rights must be recognised as entitlements that are legally enforceable. They
must be protected, respected and fulfilled””

The people of Scotland would be central to the decision-making process, with a range of
opportunities to get involved and influence the development of the constitution. This approach
would recognise the importance of the constitution as the foundation document for an
independent Scotland. Particular care would be taken to ensure its development was inclusive,
non-discriminatory and provided equal opportunities for people to influence it.”®
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The Scottish Government proposes that the Constitutional Convention be appointed through a
process like that for a citizens’ assembly, building on the recent assemblies that have taken place
in Scotland” and the work underway to include deliberative democracy as part of Scotland’s
democratic infrastructure. Scotland’s Climate Assembly, for instance, ran a parallel process

with the Children’s Parliament to ensure the views, opinions and ideas of children were fully
integrated into the Assembly. Scotland’s Climate Assembly was the first national Assembly to
include children in this way. The members could be recruited by random selection to be broadly
representative of the people living in Scotland, while ensuring that people with, or who share
protected characteristics, and the different regions of Scotland are appropriately represented.

A Secretariat would provide the Convention with independent, logistical support, alongside
expert evidence, design and facilitation teams, with oversight and scrutiny from a Stewarding
Group and the Scottish Parliament.

The Constitutional Convention members would be supported with advice from constitutional law
experts and other experts as required. The Constitutional Convention may, for example, wish to
learn from the work of the Council of Europe’s Venice Commission® and UN experts, who can
provide assistance in constitutional development and adoption processes.®' This would help to
ensure that the drafting of the permanent constitution is informed by international best practice
and expertise, as well as the wealth of experience and expertise already present in Scotland

and indeed, the UK. The work of the convention could also draw on previous thinking on
constitutional design, which has included the preparation of draft constitutions and proposals for
features of constitutions of an independent Scotland.®?

The Constitutional Convention would engage with and take evidence from a wide range of
interests in Scotland, including: civil society organisations; people with, or who share, protected
characteristics; children and young people; churches and faith groups; trade unions; local
authorities; politicians; and business interests.

Involving the people and communities of Scotland in varied and accessible ways would be key to
creating a constitution by and for the people. The work of the Constitutional Convention would
be supported by a wider awareness-raising engagement and consultation programme, securing
maximum participation from people in Scotland.

People in Scotland will be able to make full use of their rights and protections in the constitution
only if they know what those rights and protections are, what they mean and how to seek
effective remedy when their rights are breached.® This is a fundamental part of taking a human
rights-based approach to the constitution.

It is particularly important that children and young people grow up knowing that they live in a
country with a modern, written constitution with clear, core values and principles, and what that
means for their rights as individuals, as well as understanding how their country is governed.
The legislation setting up the Constitutional Convention should, therefore, also provide for
awareness-raising activity and education as part of the process of adopting and embedding
the constitution. This activity would build on the work undertaken as part of the Constitutional
Convention process and take the same inclusive approach.®

More detailed information on proposals for the Scottish Constitutional Convention, including
proposals for membership, and for accessibility and inclusion measures, are set out in Annex B.
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A referendum to approve the constitution

The legislation establishing the Constitutional Convention, considered, debated and passed by
the Scottish Parliament, would also outline how the permanent Constitution of an independent
Scotland, devised by the Constitutional Convention and presented to the Scottish Parliament,
would be formally adopted by the people of Scotland.

The Scottish Government proposes that the permanent written constitution should be confirmed
in a vote by the people of Scotland. For the constitution to embody and reflect the sovereignty
of the people, it should only come into force if endorsed through a formal process by them, such
as a referendum. This is in keeping with standard constitutional practice around the world.®®
Estonia’s constitution, for example, was approved in a referendum in 1992 8¢

If people in Scotland vote to adopt the permanent written constitution, then it would come into
force. If people vote against adopting it, the interim constitution would continue in force until the
people, through their elected Scottish Parliament, decide how to proceed.

A permanent written constitution for Scotland

The permanent written constitution of an independent Scotland would come into force if people
in Scotland vote for it to do so.

But that would not be the end of the story of constitutional change in an independent Scotland.

A constitution makes real, in politics and in law, the belief that there are values and institutions
deserving of greater protection than ordinary law. These values and institutions should not

be vulnerable to change at the whim of the government of the day or of a simple majority in
parliament.

But being able to amend a constitution is also an important guarantee of a constitution’s ability to
move with the times and reflect modern life. A constitution needs to be a living document too.

Striking the right balance between permanence and change, and achieving that democratically,
would be a key issue that the Convention would need to consider.

Most modern European constitutions have provisions that make them more difficult to amend
than ordinary legislation. Provisions on amendments tend to focus on one or a combination of the
following factors: a requirement for a qualified majority, a need for multiple votes or decisions, the
use of referendums, and instruction of time delays.?’

For Sweden’s constitution to be amended, for example, the Swedish Parliament must vote for

the amendment twice with a general election in between the two votes.® Alternatively, the first
vote can be followed by a referendum.®® If the majority of voters vote against the amendment, the
Swedish Parliament cannot proceed with it.%°

Making a constitution harder but not impossible to amend reflects its fundamental nature. The
Venice Commission considers this “an important principle of democratic constitutionalism,
fostering political stability, legitimacy, efficiency and quality of decision-making and the protection
of non-majority rights and interests”."’
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The Scottish Government, therefore, considers that an amendment formula should be included in
Scotland’s permanent constitution.

Individual governments would then not be able to use their simple majority in parliament to
undermine key institutions or water down fundamental human rights — as is happening now in the
UK Parliament and described in the chapter ‘The need for a written constitution’. Any fundamental
constitutional change would be subject to due process, scrutiny and transparency, set out clearly
in the written constitution created by people in Scotland.
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What could be in an
Interim constitution
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Key points

The Scottish Government proposes that the interim constitution for Scotland would build on
the strong foundations of government in Scotland. Any fundamental change should be for the
Constitutional Convention to propose, for inclusion in the permanent written constitution.

The interim constitution would be agreed by the Scottish Parliament and would remain in place
until a permanent constitution is endorsed in a referendum. It would establish the sovereignty
of the people and set out the key institutions of Scotland as an independent democratic

state. It would establish an independent Scotland as a parliamentary democracy retaining a
constitutional monarchy at the point of independence, and the institutions necessary to sustain
democracy, the rule of law, a functioning market economy, human rights and respect for and
protection of minorities, setting Scotland on the path to EU accession.®?

The interim constitution would embed human rights set out in the European Convention on
Human Rights and the core international human rights treaties relating to economic, social and
cultural rights and the rights of children, women, minority ethnic communities, disabled people
and refugees, and the right to a healthy environment. It would also embed equality safeguards
and include a duty to advance equality of opportunity for all.

The interim constitution would also set out provisions securing the independence of local
government and on citizenship and place a duty on post-independent Scotland to pursue
nuclear disarmament.

It would also place a duty on the Scottish Parliament to establish a Constitutional Convention
post-independence, to draft a permanent written constitution for Scotland.

The Scottish Government proposes that the interim constitution should build on the already
strong foundations of government in Scotland, enhanced and adapted as appropriate to take
advantage of the full powers and responsibilities of independence.

There may be a case for significant change to the way that Scotland is governed after
independence. But the process for making decisions about that should be one that everyone
in Scotland — whether they supported independence or not — should be part of. The Scottish
Government, therefore, believes that any fundamental change should be for the Constitutional
Convention to propose, for inclusion in the permanent written constitution, which would
ultimately be judged by the people in a referendum.

But that is no reason not to be ambitious for the interim constitution. Strong constitutional
protections can be put in place by building on what Scotland already has. There are also
currently reserved matters, such as citizenship and defence, that an interim constitution would
have to cover that the Scotland Act 1998 currently does not. On these issues and the interim
constitution as a whole, the Scottish Government would seek to secure cross-party consensus.

This chapter sets out the Scottish Government’s proposals for the interim constitution for
Scotland.
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The sovereignty of people in Scotland

That sovereignty lies with the people will be the fundamental political, constitutional and legal
organising principle of an independent Scotland.

It is a principle charged with historical resonance, affirming the historic Scots constitutional
tradition that Monarchs and parliaments are the servants of the people.®

The interim constitution for Scotland would establish the sovereignty of the people in Scotland in
line with this tradition and these principles.

It would set out that the authority of institutions like the Scottish Government, Scottish Parliament,
local government and the Head of State is derived from the people and that they are, therefore,
accountable to the people.

And it would set out how the people’s sovereignty can be exercised: through the constitution,
through democratic elections that are free and fair and referendums, through the courts, through
independent regulatory bodies, and through the state signing up to treaties that bind it in
international law.

Scottish statehood

The interim constitution would provide that the name of the state, under which it would
participate in international organisations and sign international treaties, would be Scotland.

The interim constitution would also set out which territory constitutes Scotland: what land and
seas would constitute the newly independent Scotland.

The interim constitution would describe the type of state that Scotland would be: an independent
country retaining a constitutional monarchy at the point of independence, and a parliamentary
democracy.

The interim constitution would also make arrangements for the establishment of important
aspects and symbols of Scottish statehood, such as our national flag.

Human rights and equality

Human rights and equality would be at the heart of the interim constitution.

Under devolution, this Scottish Government has taken a ‘maximalist’ approach to incorporating
human rights protections into devolved law, and a commitment to progressive incorporation

of international rights treaties would continue in the interim constitution (and in due course

to any advice it provided to the Constitutional Convention on the permanent constitution). At
the point of independence, the Scottish Government would consider itself bound by the same
international rights-based treaties and have, as a starting point, the same international human
rights obligations as the UK has at the time of independence.

Independence would also provide an opportunity for Scotland to consider the ratification of
further international human rights treaties, such as the Revised European Social Charter, which
the UK signed in 1997 but has so far failed to ratify. Scotland could also consider ratifying optional
protocols or removing or amending reservations to international human rights treaties to which
the UK is already a State Party. While an independent Scotland would have to apply to join the
Council of Europe as a new member, legal experts, such as Sionaidh Douglas-Scott,** have stated
that the European Convention on Human Rights would continue to apply to Scotland without an
interruption.
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The interim constitution would embed human rights of individuals and communities, including
rights protections contained in the European Convention on Human Rights and the core
international human rights treaties relating to economic, social and cultural rights and the rights
of children, women, minority ethnic communities, disabled people and refugees, the fundamental
value of human dignity and the right to a healthy environment.

This Scottish Government would also include constitutional recognition of the NHS and a
constitutional right to access a system of health care, available free at the point of need,®® and
constitutional protection for workers’ rights, including the right to strike.

These individual and collective human rights provide a framework, in which everyone has rights
based upon the human dignity inherent in everyone, as articulated in Article 1 of the Universal
Declaration of Human Rights: “All human beings are born free and equal in dignity and rights.”?®
These rights would include such rights as the right to an adequate standard of living, including the
rights to adequate food, clothing and housing and the continuous improvement of living conditions.

This would mean that any laws — including on subjects that used to be reserved to the
Westminster Parliament — which were incompatible with these rights, could be struck down.

The interim constitution would also fully embed equality safeguards, reflecting and giving
constitutional status to key features of the Equality Act 2010, and include a positive duty to advance
equality of opportunity for all. Having a positive duty would mean that those institutions and
individuals on whom the duty fell would be required to act to fulfil and uphold those duties. An
independent Scotland would be active in promoting and upholding rights and equality, ensuring
that a holistic approach is taken and reflected in the systems and processes of government.

The structure of the state

The interim constitution would set out that:

» the Head of State of an independent Scotland would continue to be His Majesty King
Charles lll, so long as the people of Scotland desired it. The “personal union” of the Scottish
and English crowns has been in place since 1603, when both Scotland and England were
independent states, and the Monarch of England, Wales and Northern Ireland after Scottish
independence could continue to be Monarch in Scotland as an independent state.®” Scotland
would join 15 other Commonwealth states®® that currently have the King as Head of State.*® The
Scottish Government would support, and promote amongst the other Commonwealth States
with the King as Head of State, an amendment to the rules on succession to the Crown to
remove provisions on religious discrimination™®

e the Head of Government of an independent Scotland would continue to be the First Minister

 the legislature of an independent Scotland would continue to be the Scottish Parliament, with
members of the Scottish Parliament being elected in regular, free and fair elections

e the executive in an independent Scotland would continue to be the Scottish Government, and
it would continue to be accountable under the constitution to the Scottish Parliament, elected
by the people in Scotland

» there would be a civil service to support government in Scotland, required to act with integrity,
honesty, objectivity and impartiality in discharging its duties

e there would continue to be an independent judiciary and a robust and independent system
of criminal prosecution and investigation of deaths, headed by the Lord Advocate, whose
independence would be statutorily guaranteed



Building a New Scotland 31
Creating a modern constitution for an independent Scotland

» the Court of Session (for civil matters) and the High Court of Justiciary (for criminal matters)
would continue as the most senior courts in Scotland, and collectively would become the
Supreme Court of Scotland

e oversight and regulatory public bodies, including Audit Scotland, the Scottish Public Services
Ombudsman and the Children and Young People’s Commissioner would continue. The Scottish
Human Rights Commission would continue to be Scotland’s National Human Rights Institution
with additional responsibility for human rights matters previously taken forward in reserved
areas by the Equality and Human Rights Commission

e new public bodies would be established where required, to take on the functions that applied
across Great Britain or the United Kingdom, including Scotland, before independence. This
would, for instance, include an independent Electoral Commission, a Scottish Central Bank and
could include energy regulators and a Civil Service Commission for Scotland

These arrangements provide for continuity in the structures of democratic, accountable
government in an independent Scotland, reflecting the fact that the existing Scottish institutions
have served the country well and can be expected to develop and evolve with the full powers
and responsibilities of independence. These arrangements would not change the status of any
religion or of Scotland’s churches.

Local government

The interim constitution would reflect the structure, powers and responsibilities of local
government in place immediately prior to the point of independence, and establish that local
government would operate independently of central government in an independent Scotland.

Article 2 of the European Charter of Local Self-Government requires that ‘the principle of

local self-government shall be recognised in domestic legislation and, where practicable, in

the constitution.™ The Scottish Government is committed to the Charter and supported the
European Charter of Local Self Government (Incorporation) (Scotland) Bill in 2021. Although

this remains a Members Bill, the Scottish Government will continue to support the Bill through
reconsideration following a Supreme Court judgment that aspects of it were outwith competence.
Independence would resolve the competence issue.

Continuity of law

The interim constitution would have to provide for the continuity of law in Scotland.

This would mean that all laws in force before independence in Scotland continue to be in force
from independence, except where modified or repealed by the Scottish Parliament.'?

This would include primary sources of law such as Acts of the Westminster Parliament in both
reserved and devolved areas where they formed part of the law of Scotland, Acts of the Scottish
Parliament and the pre-1707 Parliament of Scotland, secondary legislation, the common law and
retained EU law.

Island communities

The interim constitution would also include a provision reflecting and protecting the specific
interests and needs of island communities.

Languages

The Scottish Government proposes to include provisions to recognise the languages of Scotland,
including English, Scots, Gaelic and British Sign Language.
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Nuclear disarmament

The Scottish Government proposes that the interim constitution should place a duty on the post-
independent Scottish Government to pursue nuclear disarmament.

This should require the Scottish Government of the day to pursue negotiations with a view to
securing the safe and expeditious removal from Scotland of nuclear weapons based here.

Defence

The Scottish Government proposes that there should be a provision on defence, outlining that
there will be Scottish Armed Forces that will defend and protect Scotland’s interests from external
aggression or threat of war in accordance with international law, and participate in international
humanitarian and peacekeeping missions.

The mission of the Scottish Armed Forces would be to guarantee the sovereignty of Scotland and
to defend its territorial integrity, its citizens and the democratic constitutional order. The Scottish
Armed Forces will seek to be a force for good and peace in the world.

Citizenship

The interim constitution would set out this Government’s proposals for an inclusive and
welcoming approach to the entitlement to Scottish citizenship. The interim constitution would
grant Scottish citizenship to all British citizens living in Scotland at the point of independence and
to all British citizens who were born in Scotland. There would also be a simple process for other
British citizens with a close and enduring connection to Scotland to register as a Scottish citizen.
Rules would be clearly set out to allow nationals of other countries to become Scottish citizens if
they chose. More detailed policy proposals regarding citizenship will be set out in the Building a
New Scotland series.

International law

The interim constitution would prescribe a democratic and transparent system for the scrutiny
and ratification of international treaties.

Establishing the Scottish Constitutional Convention

The interim constitution would place a duty on the Scottish Parliament to establish a
Constitutional Convention to draft the permanent constitution of Scotland. The Convention
should be set up within the first parliament after independence.

Amending the interim constitution

The Scottish Government also proposes that the interim constitution should set out the
arrangements for its own amendment. Given its importance, the interim constitution should be
given a higher status in law than ordinary legislation of the Scottish Parliament. At present, there
are certain features of the Scotland Act, relating to the essentials of Scotland’s democracy, which
the Scottish Parliament can amend, but only if a two-thirds majority of members of the Scottish
Parliament vote for it

The Scottish Government therefore proposes that the interim constitution should declare and
provide that the same rule applies to the interim constitution itself: amendments would only be
possible where a two-thirds majority of Scotland’s elected parliamentarians vote for it. This would
not supplant the process to be agreed and legislated for by the Scottish Parliament to create the
Constitutional Convention and the processes for introducing the permanent constitution.
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What could be in a
permanent constitution
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Key points

It would be for the people in Scotland, through a Constitutional Convention, their elected
Scottish Parliament and a referendum on its adoption, to determine the nature of the permanent
constitution, ensuring that Scotland takes an informed, open and innovative approach to its
constitutional future.

While recognising the role of the Convention and the people of Scotland, the Scottish
Government suggests that, as well as setting out the core institutions and practices of
democratic statehood that will demonstrate that Scotland is fully committed to the values
shared by other European nations and enable Scotland take its place on the international stage,
a permanent constitution for Scotland could include provisions on:

» the Head of State

e a new type of Scottish Parliament, including considering the creation of a second chamber
e a clear commitment to nuclear disarmament

e independent regulatory and oversight institutions

* a wide range of rights and equality measures

As noted above in the chapter ‘What would be in an interim constitution’, it would be for the
Constitutional Convention to develop and draft the permanent constitution of Scotland. This
chapter sets out some proposals and ideas from the Scottish Government for key provisions that
could be included in a constitution for Scotland.

Fundamental values

The Scottish Government would support the permanent constitution setting out and protecting
fundamental values, such as the sovereignty of the people of Scotland, human dignity, equality,
the rule of law, freedom, democracy and justice.

These fundamental values should inform and influence all other provisions of the constitution,
be enforceable under the constitution, and play a central role in determining the meaning and
implementation of the constitution.

Amending the constitution

The Scottish Government believes that, like the interim constitution, the permanent constitution
should provide stability and guarantee fundamental rights and equality, while also being a living
document that is able to evolve and remain relevant for future generations. Making a constitution
more difficult to amend reflects the fundamental nature of it. The Constitutional Convention

may, for example, consider whether amendments should have to be approved by the people in
Scotland through referendums.

The Head of State

It is the Scottish Government’s policy that independence in itself would not result in a change
to the Head of State, and that initially an independent Scotland would remain a constitutional
monarchy. This would be the case for as long as the people of Scotland wish to retain the
monarchy. The Scottish Government believes that the Constitutional Convention is the
appropriate place to consider other models for the Head of State of an independent country.
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State institutions

The Scottish Government proposes that the constitution should include provisions setting out
the remit, powers and obligations of key state institutions, including the Scottish Parliament, the
Scottish Government and the Scottish civil service.

The constitution should also ensure the independence of the judiciary and the role of the Lord
Advocate.

The Scottish Government believes that the constitution should set out how these institutions
relate to each other. It would be important for the people of Scotland to know who is responsible
for what and how they can hold state institutions to account, if necessary.

Like the constitutions of most other democratic states,°® the constitution of Scotland should
ensure a separation and balance of power between different state institutions, including the three
branches of government — the legislature (i.e. Parliament), the executive (i.e. the Government)

and an independent judiciary. This separation of powers is a democratic standard,°® ensuring
that no single branch of government has absolute power. The Scottish Government believes that
the permanent constitution should set out independent regulatory and oversight institutions,
building on the institutions Scotland already has, such as the Scottish Human Rights Commission,
the Standards Commission and the Ethical Standards Commissioner, to ensure that the three
branches of government can be held to account.

Constitutional provisions should include how members of the Scottish Parliament are elected,
ensuring that the voting system is not something that could be adjusted simply for the advantage
of the government of the day.

The Scottish Government proposes continuing the use of proportional representation and the
current electoral franchise (or right to vote).

Importantly, independence would mean that everyone settled in Scotland would have the right to
vote in all elections in Scotland, as the narrower franchise used in UK general elections would no
longer be relevant.%’

The development of a permanent written constitution would be an opportunity to consider
whether the size and composition of the Scottish Parliament needed to change to reflect the
additional responsibilities of independence.

The Constitutional Convention may, for example, want to consider whether Scotland should have
a ‘bicameral’ parliament, that is one made up of two chambers rather than one, as at present. The
Convention may also wish to look at whether the role of committees should be amended and
whether the number of members of the Scottish Parliament should be increased to reflect the
increased responsibilities of the parliament of an independent country.

Independence would give the people in Scotland the opportunity to consider innovative ways
of doing democracy, such as looking at approaches to implementing deliberative democracy
alongside representative democracy.
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Local government

The Scottish Government believes that a constitution should enshrine the independence of
local government, recognising the status, rights and obligations of elected local government.
Constitutions of many European democracies, including Ireland'®® and Denmark,°® contain such
provisions.

The Scottish Government would also support the permanent constitution enshrining the principles
of the European Charter to protect the functions and independence of local government.

Constitutional Court

Many, but not all, constitutions set up a specialised Constitutional Court. Constitutional courts act
as the custodian of the constitution on behalf of the people. The composition and exact function
of this court can vary™ While Denmark has no specialised Constitutional Court, Germany’s
constitution, also referred to as its Basic Law, established the Federal Constitutional Court. Unlike
supreme courts elsewhere, Germany’s Federal Constitutional Court is not part of the judicial or
appeals process, except for cases linked to constitutional or international law.

The Scottish Government considers it important that there should be an effective system for the
enforcement of the constitution and the rights that arise under it.

The development of a permanent written constitution would be an opportunity for the
Convention to consider the potential role of Scotland’s supreme courts, including whether it
would be desirable to create a Constitutional Court for these matters."

Island communities

The Scottish Government would support the constitutional protection of the specific interests
and needs of island communities. This could take the place of a duty on the Scottish Government
to take the needs and unique geographical character of island communities into consideration
when it conducts its functions.

It would be vital that island communities have a direct influence over the nature and content of
such a provision.

International law

Constitutions often require the consent of the state’s parliament when key international
agreements are ratified."

The Scottish Government proposes that a similar requirement should be included in Scotland’s
permanent constitution, meaning that the scrutiny and ratification of treaties would be a
transparent and democratic process.

Defence

Provisions on defence, including controls on the use of military power, are part of most
constitutions in Europe and around the world.™ This includes NATO members, such as
Denmark™ and the Netherlands®

The Scottish Government would support the introduction of a constitutional safeguard in the
permanent constitution with respect to the deployment of armed forces to ensure that military
deployments are made in a transparent and legitimate way, and to ensure that the armed forces’
functions of protecting Scotland’s interests, and participating in international humanitarian and
peace-keeping efforts, are subject to accountability.
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Nuclear disarmament

The Scottish Government is committed to supporting and promoting nuclear disarmament.

Independence would allow Scotland to achieve this aim and unite with allies in working towards
the longer-term ambitions of nuclear disarmament, arms control and non-proliferation, which all
play an important role in preserving peace.

The Scottish Government would also support Scotland’s permanent written constitution
containing a constitutional prohibition on nuclear weapons being based in Scotland.

Citizenship

Most current constitutions around the world contain some form of provision on citizenship."®
The Constitutional Convention may wish to consider the inclusion of a provision on Scottish
citizenship, including the rights and responsibilities of Scottish citizens, in a permanent
constitution.

Languages

The Scottish Government proposes no changes to the status of the languages of Scotland,
including English, Scots, Gaelic and British Sign Language.

The Constitutional Convention may, however, wish to reflect on whether these languages should
be afforded specific constitutional protections. The Scottish Government would also suggest that
the Convention consider the constitutional status of Gaelic and the Scots language, including its

various dialects.

Human rights and equality

Many constitutions around the world set out key human rights and equality protections in their
core elements and detail the obligations of state institutions in guaranteeing these rights."”

The UN recommends that human rights protections, including children’s status as human rights
bearers, people’s right to dignity and individual autonomy and protections that respect human
diversity, and principles of non-discrimination and equality should be included in constitutions."™
Embedding human rights protections in constitutions has improved respect for and knowledge
of human rights in other states™ and makes rights and protections more accessible, tangible and
understandable.?®

The Scottish Government wants to see a Scotland that is a world leader in incorporating,
implementing and advancing equality and internationally derived human rights obligations in
Scotland’s constitution and beyond.

Independence would allow the Scottish Parliament to ensure that human rights protections in
Scotland, including the UNCRC and the treaties and rights that are to be included in the Scottish
Government’s upcoming Human Rights Bill,”' cover both devolved and currently reserved policy
areas.

The Scottish Government would support the permanent constitution continuing the rights and
equality protections of individuals and communities covered by the interim constitution.

The Scottish Government would also support the permanent constitution containing a provision
on non-discrimination in order to guarantee, explicitly, that constitutional rights and protections
would apply to all people in Scotland, ensuring everyone has equal access to them.'?2



38 Building a New Scotland
Creating a modern constitution for an independent Scotland

In addition to a non-discrimination clause, the Scottish Government would support the permanent
constitution going further and containing a positive provision to advance equality of opportunity
for all.

Such provisions would provide enforceable legal protections, setting out the key rights of
individuals and the obligations of state authorities. They would amount to a guarantee that
human rights and equality protections in an independent Scotland would be more robust and
effective than the protections that applied prior to independence. This would help to ensure that
effective and accessible remedies are in place, so that the people in Scotland can hold public
authorities to account when their rights have been breached.

This approach would reflect Scotland’s commitment to international human rights obligations,
which include an obligation to the principle of non-retrogression of human rights and to advance
human rights.'?3

Human dignity

The Scottish Government would support respect for human dignity being fully embedded in the
permanent constitution of an independent Scotland.

Human dignity is the fundamental value that underpins human rights and a concept that research
has found is well understood by the people of Scotland.*

It is a principle that has been endorsed by Scotland’s National Taskforce for Human Rights
Leadership.?®

Human dignity is central to both international treaties and to many national constitutions. The
Universal Declaration of Human Rights’ preamble recognises the inherent dignity of all humans
and Article 1 of the Declaration states that “All human beings are born free and equal in dignity
and rights”'?¢ The EU Charter of Fundamental Rights states that “Human dignity is inviolable. It
must be respected and protected.”?” Human dignity is also, for example, enshrined in the German
constitution'® and the South African constitution.’*®

Scotland has already legislated to reflect the importance of human dignity. The Social Security
(Scotland) Act 2018 states that “social security is itself a human right and essential to the
realisation of other human rights”, and that “respect for the dignity of individuals is to be at the
heart of the Scottish social security system.”™°

Equality and non-discrimination

Principles of equality and non-discrimination are included in most constitutions across the world,
although in a variety of forms.® They guarantee that everyone is equal before the law and has

a right to equal treatment, as well as the right to equal protection of the law.®? These principles
form a vital function in constitutions and, without them, the human rights included in the
constitution have little meaning or impact.'3

The Scottish Government would support the inclusion of a positive duty on those public bodies
and any institutions or organisations specified in the constitution to work to end prejudice

and discrimination and advance equality for all in the permanent constitution. It also supports
exploring a possible provision on fostering good relations, which would help to ensure full
alignment with the Public Sector Equality Duty™* and the Scottish Specific Duties.®
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Civil and political rights

Civil and political rights are currently incorporated into domestic law via the Human Rights

Act 1998 and have constitutional protection in Scotland through the rights from the European
Convention on Human Rights embedded in the Scotland Act 1998. These rights protect people’s
freedom from infringement by state institutions, organisations and individuals. They include the
right to life, the right to a fair trial and freedom of thought and expression. These fundamental
rights are vital for a democratic society.

Their inclusion in Scotland’s permanent constitution could provide additional constitutional
protections by, for example, ensuring that these rights protections cannot be amended or
repealed with a simple majority in parliament.

The Constitutional Convention may also want to consider further provisions on public
participation, reflecting the right to public participation in public affairs as expressed in Article 25
of the International Covenant on Civil and Political Rights.*®

Economic, social and cultural rights

The Scottish Government would support the permanent constitution including the economic,
social and cultural rights as set out in the International Covenant on Economic, Social and Cultural
Rights.®” Such an approach would reflect Scotland’s commitment to individual and collective
human rights and its transition to a wellbeing economy, where all economic activity should serve
to meet everyone’s basic needs and improve the collective health and wellbeing of the people in
Scotland.

Economic, social and cultural rights are fundamentally important to quality of life and wellbeing
and include such rights as the right to an adequate standard of living, including the rights to
adequate food, clothing and housing and the continuous improvement of living conditions. These
rights play a vital part in ensuring that the structural inequalities in Scotland and across the world
are adequately addressed. This is particularly important considering the impact of the pandemic
and the current cost of living crisis.

The Scottish Government also proposes that such provisions should include a constitutional
protection of workers’ rights, including the right to withdraw labour. The right to join a trade
union and to strike is included in several international human rights treaties™ and in over 90
constitutions world-wide.®® The constitutions of Portugal*® and Sweden™ have, for example,
provisions guaranteeing the right to strike.

Economic, social and cultural rights have increasingly been embedded in constitutions around
the world.*? The right to health, for example, is included in some form in a slight majority of
constitutions® Portugal’s constitution, for example, states that “the right to health protection
shall be fulfilled... by means of a national health service that shall be universal and general and,
with particular regard to the economic and social conditions of the citizens who use it, shall tend
to be free of charge.”™ This has been shown to have a positive impact on the delivery of health
services, even when factors such as the wealth of the relevant states is taken into account.™®
The permanent constitution could continue to include the right to access a system of health care
free at the point of need.

Including obligations regarding economic, social and cultural rights in constitutions ensures

that, for example, courts will require government to take reasonable measures to realise these
rights.® The existence of such justiciable constitutional rights puts pressure on public authorities
as duty-holders to act to realise rights more quickly."
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Environmental rights

Embedding the right to a healthy environment would reflect Scotland’s role as a leading nation in
developing a wellbeing economy, ensuring that Scotland’s economy is in service of our people
and our planet. Alongside the right to a healthy environment, the permanent constitution could
include specific content on the sustainable use of natural resources, Scotland’s commitment

to sustainable development and tackling climate change and the protection of the natural
environment, including biodiversity.

Worldwide, 80 per cent of constitutions in force in 2020 included provisions on the protection of
the environment.® Article 24 of the constitution of Greece, for example, makes protection of the
natural and cultural environment an obligation of the state and a right of individuals. It obligates
the state to “adopt special preventative or repressive measures for the preservation of the
environment in the context of the principle of sustainable development.”#°

While a constitutional provision does not guarantee the fulfilment of the right to a healthy
environment,° the inclusion of environmental rights in constitutions has, overall, been linked to
improved human rights and environmental outcomes, although the scale, precise language and
scope of such provisions impact heavily on such effects.™ The Scottish Government recognises
that it is vital that constitutional environmental rights are part of wider action across society on
environmental rights and protections.

Land rights

The Constitutional Convention may wish to consider embedding the rights of communities
to local land in the permanent constitution. This could build on the Scottish Land Rights and
Responsibilities Statement,®? which is rooted in a human rights-based approach to land rights.

Human rights and equality monitoring and redress

Embedding human rights and equality in Scotland’s constitution will not guarantee their realisation
by itself. There will need to be a holistic approach focusing on realising of rights, including the
implementation of legislation. It will be vital that the constitutional human rights and equality
protections are effectively implemented, monitored and reported on and that remedies are
available for those whose rights have been infringed upon.” These remedies “must be provided in
a timely, accessible manner and there must be the availability of reparations where it is needed.”*

The role of National Human Rights Institutions and the Equality
Regulator

National Human Rights Institutions play an important role in ensuring that human rights are
respected, protected and fulfilled, including by monitoring and reporting on the policies and
actions of public authorities. Doing so promotes good practice and helps ensure accountability.
Provisions covering National Human Rights Institutions are included in several constitutions.®®
The UN considers that constitutional recognition of this kind is important in underlining the
independent and objective role played by National Human Rights Institutions, as it enhances their
standing within society in general and when dealing with other state institutions in particular®®

Both the Scottish Human Rights Commission and the Equality and Human Rights Commission
have important statutory functions under the current devolved settlement. Both are A-status UN-
accredited National Human Rights Institutions, which are fully compliant with the requirements
of the Paris Principles.®” At present the work of both bodies is governed by ordinary domestic
legislation.”®® In addition, the Children and Young People’s Commissioner plays an important role
in promoting and protecting the rights of children and young people in Scotland.’®
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At present the UK has three separate, independent National Human Rights Institutions, reflecting
the existence of the three distinct UK legal jurisdictions (Scotland, England and Wales, Northern
Ireland). Recommended general practice is for a state to have only one UN-accredited National
Human Rights Institution.®® After independence, the current distinction between devolved and
reserved areas of responsibility would cease to be relevant and the Scottish Human Rights
Commission would assume responsibility as Scotland’s sole National Human Rights Institution.
Provision would continue to be made to ensure that the separate equality functions of the
Equality and Human Rights Commission (for example in acting as an equality regulator, or

in bringing legal challenges in relation to equality matters) continued to be exercised by an
appropriate, independent Scottish body, either as part of the National Human Rights Institution or
separately.

Both the National Taskforce for Human Rights Leadership™ and the First Minister’s National
Advisory Council on Women and Girls™? have recommended increasing the Scottish Human
Rights Commission’s powers. This is something that the Scottish Government is considering,
in consultation with the Scottish Human Rights Commission and the Scottish Parliamentary
Corporate Body, as part of wider proposals for the new Human Rights Bill.'®®

It would then be for a future Constitutional Convention to decide how best to incorporate rights
and equality provisions in a permanent constitution, and whether to include a provision on what
institution or institutions would be best placed to take on equality and rights functions.

Granting constitutional protections to independent regulatory and oversight government
institutions could ensure that future governments are monitored and can be held to account,
when necessary. The Constitutional Convention could also consider further enhancing the status
of the National Human Rights Institution, which alongside other independent regulatory and
oversight government institutions are independent of the three branches of government and can
be used to hold them to account.®*

Democratic engagement and fostering a human rights culture in
Scotland

The Scottish Government is committed to promoting democratic engagement and fostering a
strong human rights culture in Scotland. Democratic engagement and a strong human rights
culture mean that people understand and are able to access their rights and the democratic
processes that protect and give voice to those rights. Scotland needs a broad human rights
culture and a strong institutional framework that makes these rights and equality protections real
and enforceable. This entails not just legislative but also non-legislative actions. It is vital that
there is wide political and societal buy-in, ensuring that state authorities, civil servants, private
organisations, civil society and the general public understand and work to promote, uphold and
realise these rights. This reflects that democracy is a “universal benchmark for human rights
protection.”’®

The Constitutional Convention and the awareness-raising, consultation and engagement
programme linked to it would play an important role in fostering such support and awareness,
helping to ensure democracy and human rights become more embedded into the everyday lives
of the people of Scotland.



42 Building a New Scotland
Creating a modern constitution for an independent Scotland

Conclusion
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Independence would open choices to the people of Scotland. It would be a chance to do things
differently and better, but also to continue doing the things we are already good at and to build
on them.

The UK’s constitution has allowed the Westminster government to disregard the decisions of the
people of Scotland and undermine devolution.'®®

Only independence can ensure that the people of Scotland decide who governs their nation and
how.

And only independence will enable Scotland to complete its human rights journey and respect,
protect and fulfil the range of internationally recognised human rights across Scotland.

The Scottish Government’s proposals for an independent Scotland to have a modern, codified
constitution, which derives its authority from the people of Scotland, would be a key milestone in
that democratic and human rights journey.

A Constitutional Convention that would be responsible for Scotland’s permanent written
constitution, would ensure a participative and inclusive process by which the people of Scotland
would shape their own constitution. And because this process should be open to all the people
in Scotland, irrespective of how they might have voted in the referendum, the Constitutional
Convention can only take place after the independence referendum.

The Scottish Government proposes that the adoption and implementation phase of the
permanent constitution should be accompanied by an accessible awareness-raising campaign
focusing on engagement and inclusion. The Scottish Government also believes that the
permanent constitution, once drafted by the Constitutional Convention, should be confirmed in a
vote by the people of Scotland.

A new constitutional settlement for Scotland, made in Scotland, would make a significant
difference to the everyday life of the people of Scotland. It would enable the people of Scotland
to make fundamental choices regarding how their state should be governed. It would enable us
to build an independent Scotland that has democracy, human rights and equality at the heart of
its foundation. Scotland would be able to continue to progress human rights and equality, without
the limitations of the current devolution settlement and protected by independence from the
Westminster government’s attacks on devolution and human rights.

The Scottish Government believes that the process of the Constitutional Convention would
provide an opportunity for the people of Scotland to engage in healthy debates about what

the independent Scottish state, its institutions and core principles should be. The Scottish
Government hopes that this would help lay the basis for future engagement and further build on
the strong civil society that Scotland already has.

Having a highly informed and engaged population that can hold state institutions, including the
Scottish Parliament and the Scottish Government, to account would play a vital part in ensuring
that Scotland has a thriving modern democracy.

The Scottish Government wants to see a Scotland that is a world leader in incorporating,
implementing and advancing human rights and equality. Only independence would enable
Scotland to do so. As long as Scotland is a part of the UK, the people of Scotland will not have
the level of constitutional protections for human rights and equality afforded to those countries
that choose to embed those rights in codified constitutions. At present, the current and any future
Westminster government could choose to undo any progress made in advancing human rights
and equality in Scotland, including gains made under devolution.
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The Scottish Government wants the people of Scotland to engage critically with our proposals
and to examine how the constitution of an independent Scotland could and should work for the
people of Scotland.

This paper aims to contribute to a wider conversation across Scotland about the proposals
contained within it and what choices an independent Scotland should make.
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Annex A: Human rights
and equality in Scotland

Rights drawn from the European Convention on Human Rights are written into Scotland’s
devolution legislation. Laws passed by the Scottish Parliament that are incompatible with such
Convention Rights are, simply, ‘not law."®’

Under the Scotland Act 1998, it falls to Scottish Ministers and the Scottish Parliament to observe
and implement the UK’s international obligations in devolved areas, including international
human rights obligations. A Minister or Member of the Scottish Parliament is required to make a
statement when introducing primary legislation that, within their view, it is within the legislative
competence of the Scottish Parliament and therefore compatible with Convention Rights, and to
provide a policy memorandum which sets out amongst other things the Bill’s effects, if any, on
human rights.

The Scotland Act also gives the Scottish courts the power to strike down Scottish Parliament
legislation if it is found to be incompatible with Convention Rights.

Acts of the Scottish Parliament are, therefore, subject to stronger controls in relation to
compatibility with Convention Rights than UK Acts are.

However, as the example of the UNCRC Bill demonstrates, the powers of the Scottish Parliament
to protect and promote human rights even in devolved areas is limited. The Westminster
Parliament ultimately has the power to alter human rights across both devolved and reserved
areas and is not bound by the Human Rights Act. In an independent Scotland, the UNCRC Bill
would, by now, already have been in force and the protections it provides to children would have
commenced. Children would have been able to seek remedies and courts could already have
been exercising their powers in relation to legislation and actions by public authorities that were
incompatible with children’s rights.

As outlined in this paper, the Scottish Government is determined to advance equality for all

and to tackle inequality.®® However, responsibility for equal opportunities is currently largely
reserved to the Westminster Parliament, with only specific and limited exceptions. The Scottish
Government has advanced equality legislation using these limited powers, for example with the
Scottish Specific Duties and the introduction of additional equality legislation, including bringing
into force the Fairer Scotland Duty.

In line with recommendations from the First Minister’s National Advisory Council on Women and
Girls,®® the Scottish Government has pressed the Westminster government for the full devolution
of equality of opportunity. However, only independence would give Scotland the full range of
powers over equality law, allowing us to secure stronger equality protections, within and beyond
a codified constitution.
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Human rights and equality in Scotland since devolution

1998: - The Consultative Steering Group publishes its ‘Shaping Scotland’s Parliament’ report,
setting out four key principles that should inform how the Parliament works, including
being accountable to the people, being open and accessible and promoting equal
opportunities®

— Scotland Act 1998, establishing the devolved Scottish Parliament and Scottish
Government. Human rights are devolved"

— UK Human Rights Act 1998, incorporating the European Convention on Human Rights
into UK law'?

2003: - Commissioner for Children and Young People (Scotland) Act 2003, establishing the
Children and Young People’s Commissioner Scotland™?

2006: - Scottish Commission for Human Rights Act 2006, establishing the Scottish Human
Rights Commission™*

— UK Equality Act 2006, establishing the Equality and Human Rights Commission'®
2007: - Equality and Human Rights Commission established
2008: - Scottish Human Rights Commission established
2010: - UK Equality Act 2010, bringing together existing equality legislation'®

2012: - Equality Act 2010 (Specific Duties) (Scotland) Regulations 2012, imposing additional
duties on specified Scottish public bodies"’

2013: - Scotland’s National Action Plan on human rights 2013 — 2017, an initiative
co-produced in partnership between the Scottish Government, the Scottish Human
Rights Commission, civil society and the wider public sector, launched"®

2014: - Children and Young People (Scotland) Act 2014, placing duties on Scottish Ministers
and specific public bodies to report on their actions to progress and implement
children’s rights set out in the UNCRC and increasing the powers of the Children and
Young People’s Commissioner for Scotland™®

2016: - Land Reform (Scotland) Act 2016, requiring Scottish Ministers to prepare and publish
land rights and responsibilities statement, which must include a focus on the promotion
of human rights (including rights set out in the International Covenant on Economic
Social and Cultural Rights) and encouraging equal opportunities®®

2017: - First Minister’s National Advisory Council on Women and Girls established™

2018: - Fairer Scotland Duty (set out in Part 1 of the Equality Act) comes into force in Scotland™?
— The Social Security Act (Scotland) 2018 sets out that social security is a human right'®?
— Gender Representation on Public Boards (Scotland) Act 2018%4

— First Minister’s Advisory Group on Human Rights Leadership is established to make
recommendations on next steps in Scotland’s human rights journey and publishes its
recommendations in December'®®

2019: - National Taskforce for Human Rights Leadership established to take forward
recommendations of the First Minister’s Advisory Group on Human Rights'®
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2020: - First Minister’s National Advisory Council on Women and Girls publishes their 2020
Report and Recommendations™’

2021: - Publication of the National Taskforce for Human Rights Leadership Report'®

— UNCRC Bill passed unanimously by the Scottish Parliament. The Bill was referred
by the UK Government to the Supreme Court and, in October 2021, the Supreme
Court ruled that certain aspects of the Bill were out with the powers of the Scottish
Parliament™®

2022: - First Minister’s National Advisory Council on Women and Girls Phase 2 established™®

— Scottish Parliament passes the Gender Recognition Reform (Scotland) Bill with support
across all political parties represented in the Parliament™

2023: - Westminster government makes an order under section 35 of the Scotland Act 1998,
preventing the Scottish Parliament’s Gender Recognition Reform (Scotland) Bill from
proceeding to Royal Assent'®?

Upcoming:

— Scottish Human Rights Bill incorporating key human rights into Scots law, within limits
of devolved competence

— A revised UNCRC Bill incorporating children and young people’s rights into Scots law
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Annex B: A Scottish
Constitutional Convention

This annex provides additional information on Scottish Government proposals for establishing a
Constitutional Convention to develop a permanent constitution for an independent Scotland. The
Scottish Government believes that the Constitutional Convention, as well as a wide awareness-
raising, engagement and consultation programme on the permanent constitution, should be
open, inclusive and non-discriminatory, providing opportunities for people and communities
across Scotland to take part.

The design and governance of the Constitutional Convention would be clearly set out and its
remit agreed by the Scottish Parliament.®® There are, however, a number of key factors that can
be set out now.

Constitutional Convention membership

The membership of the Constitutional Convention would reflect the diversity of the people who
live here, and the process for recruitment of members would be designed to ensure fair and
inclusive representation.

There are many ways in which Convention members could be selected to maximise
representativeness. For example, members could be randomly selected to be broadly
representative of the Scottish population. Criteria that could be taken into consideration as part of
this selection include socio-demographic characteristics such as age, sex, disability, and minority
ethnic communities, as well as household income, geography (ensuring participation from across
Scotland’s regions and rural and island communities), linguistic minorities and a measure of
political attitudes, such as Scottish Parliament voting preference, to ensure participation from
across the political spectrum.

Inclusion and accessibility

Taking a human rights-based approach entails putting inclusion and accessibility at the heart of
the Constitutional Convention. Measures should be put in place to promote inclusion.

Both the Convention and the awareness-raising, engagement and consultation programme
should focus specifically on engagement with people with, or who share protected
characteristics. Information and engagement opportunities in British Sign Language, Gaelic, Scots
and other key languages should be provided.

Building on the work on previous citizens’ assemblies, the Convention could meet in person, with
the option to draw on post-pandemic experiences of hybrid working to connect electronically
with a wide range of people and organisations. Rural and island communities would be engaged
with, represented and included.

People and groups who are socially or economically marginalised would be properly supported
to contribute fully. The Scottish Government believes that Constitutional Convention members
should be paid, and the cost of caring should be provided to ensure that all selected members
can fully participate.
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To ensure accessibility and that a lack of technological literacy or access to a digital device is
not a barrier to participation, support, digital accessibility tools and digital devices could be
provided. The Convention should recognise the importance of the members’ different learning
styles, with contributions being tailored to ensure the members have a shared understanding of
the evidence. Scotland’s Climate Assembly, for example, provides a useful model for inclusive
approaches to citizen engagement.®*

Learning from international examples

There is an increasing global recognition that the direct involvement of citizens is a vital
ingredient in constitutional development or amendment processes. Recent examples include the
Netherlands in 2006, Ecuador in 2008, Iceland in 2010 to 2012 and in Chile in 2021. Ireland’s
reforms to their existing constitution in 2013 to 2014, also led to the convening of citizens’
assemblies on same sex marriage and abortion legislation.

The methods used vary across these countries. They have included less formal crowd-sourcing
of views from the general public in the initial stages and the more formal use of deliberative
assemblies involving a randomly selected (or elected) group of the population to hear evidence
and make recommendations, all of which can then be ratified either by parliament or through

a referendum of the whole population®® In Ireland, participants were selected randomly while
ensuring that the age, gender, socio-economic categories and geography of those selected was
largely reflective of the wider society!®® A steering committee of politicians and citizens approved
the speakers and programmes for the Irish constitutional convention, ensuring the different
perspectives and interests informed the discussion.”’

Scotland’s Constitutional Convention could draw on and learn from these international examples
to inform its approach.



50 Building a New Scotland
Creating a modern constitution for an independent Scotland

Acronyms

European Convention on Human Rights

REUL Retained EU Law

REUL Bill Westminster Government’s Retained EU Law (Revocation and Reform) Bill

_ United Kingdom

United Nations

UNCRC United Nations Convention on the Rights of the Child
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Rule of Law, pp. 83 — 139, p. 83

See: Wallis, J. (2015) What Role Can Constitution Making Play in State Building?, Cambridge University Press
Blog

And: United Nations (2020), Guidance Note of the Secretary-General on United Nations Constitutional
Assistance, p. 2

The Constitution Unit (2023) What is the UK Constitution? (UCL)
According to Young et al., the UK is the only European state without a codified constitution.

Young, A. L., et al.,, Europe’s Gift to the United Kingdom’s Unwritten Constitution — Juridification, in: Albi, A.,
Bardutsky, S. (eds) (2019) National Constitutions in Europe and Global Governance: Democracy, Rights, the
Rule of Law, pp. 83 — 139, p. 83

Scottish Government (2022) Building a New Scotland: A stronger economy with independence, p. 36

A constitutional convention is a representative body that is tasked with discussing constitutional change, for
example, discussing and drafting a new constitution.

Desai, P. (2020) Briefing Paper: Constitutional Conventions and Citizens’ Assemblies: power to the people?,
House of Commons Library, Number 07143, 17 January 2020

Scottish Human Rights Commission (2018) Human Rights Based Approach: A Self-Assessment Tool

Scottish Human Rights Commission (2018) Human Rights Based Approach: A Self-Assessment Tool

Participation, Non-Discrimination and Equality, and Empowerment are key elements of the PANEL principles,
which outline what a human rights-based approach may look like in practice

Scottish Human Rights Commission (2018) Human Rights Based Approach: A Self-Assessment Tool

The Citizens’ Assembly of Scotland took place between 2019 and 2021. See Citizens’ Assembly of Scotland
(2021) Doing Politics Differently: Recommendations for Action, and The Scottish Government (2021) Citizens’
Assembly of Scotland — Doing Politics Differently report: Scottish Government response. Scotland’s Climate
Assembly took place between 2020 to 2022. See Scotland’s Climate Assembly(2021) Scotland’s Climate
Assembly: Recommendations for Action, and The Scottish Government (2021) Scotland’s Climate Assembly —
recommendations for action: SG response

The European Commission for Democracy through Law, also known as the Venice Commission, is an advisory
body of the Council of Europe on constitutional issues. It provides legal advice to member states of the Council
of Europe on how to amend institutional and legal structures based on European and international in relation to
the rule of law, human rights and democracy

UN assistance can be provided to any part of the constitutional development or reform process in response to
a request from the relevant state government. United Nations (2020), Guidance Note of the Secretary-General
on United Nations Constitutional Assistance, pp. 6-7

MacCormick, N. (1991) A Constitution for Scotland, Edinburgh Essays in Public Law, Edinburgh University Press.
Scottish National Party (SNP) (2002) A Constitution for a Free Scotland. Bulmer, E. (2015) A Constitution for the
Common Good: Strengthening Scottish Democracy after the Independence Referendum, Luath Press



https://bills.parliament.uk/publications/49409/documents/2750
https://www.ippr.org/blog/the-retained-eu-law-bill-what-does-it-mean-for-workers-rights
https://www.gov.scot/news/scottish-parliament-refuses-consent-for-retained-eu-law-bill/
https://www.gov.scot/news/retained-eu-law-bill-risk-to-devolution/
https://www.gov.scot/publications/renewing-democracy-through-independence/documents/
https://www.gov.scot/publications/scottish-social-attitudes-2019-attitudes-government-political-engagement/
https://www.gov.scot/publications/scottish-social-attitudes-2019-attitudes-government-political-engagement/
https://www.gov.scot/publications/scottish-social-attitudes-2021-22/documents/
https://www.gov.scot/publications/scottish-social-attitudes-2021-22/documents/
https://archive2021.parliament.scot/visitandlearn/Education/18651.aspx
https://link.springer.com/content/pdf/10.1007/978-94-6265-273-6.pdf?pdf=button
http://www.cambridgeblog.org/2015/01/what-role-can-constitution-making-play-in-state-building/
https://peacemaker.un.org/sites/peacemaker.un.org/files/SG%20Guidance%20Note%20on%20Constitutional%20Assistance_2.pdf
https://peacemaker.un.org/sites/peacemaker.un.org/files/SG%20Guidance%20Note%20on%20Constitutional%20Assistance_2.pdf
https://www.ucl.ac.uk/constitution-unit/explainers/what-uk-constitution
https://link.springer.com/content/pdf/10.1007/978-94-6265-273-6.pdf?pdf=button
https://www.gov.scot/binaries/content/documents/govscot/publications/research-and-analysis/2022/10/building-new-scotland-stronger-economy-independence/documents/building-new-scotland-stronger-economy-independence/building-new-scotland-stronger-economy-independence/govscot%3Adocument/building-new-scotland-stronger-economy-independence.pdf
https://researchbriefings.files.parliament.uk/documents/SN07143/SN07143.pdf
https://www.scottishhumanrights.com/media/1814/shrc_panel_self-assessment_tool_vfinal.pdf
https://www.scottishhumanrights.com/media/1814/shrc_panel_self-assessment_tool_vfinal.pdf
https://www.scottishhumanrights.com/media/1814/shrc_panel_self-assessment_tool_vfinal.pdf
https://citizensassembly.theapsgroup.scot/report/
https://www.gov.scot/publications/citizens-assembly-scotland-scottish-government-response-doing-politics-differently/
https://www.gov.scot/publications/citizens-assembly-scotland-scottish-government-response-doing-politics-differently/
https://webarchive.nrscotland.gov.uk/20220405142110/https:/www.climateassembly.scot/sites/default/files/2021-09/620640_SCT0521502140-001_Scotland%E2%80%99s%20Climate%20Assembly_Final%20Report%20Goals_WEB%20ONLY%20VERSION.pdf
https://webarchive.nrscotland.gov.uk/20220405142110/https:/www.climateassembly.scot/sites/default/files/2021-09/620640_SCT0521502140-001_Scotland%E2%80%99s%20Climate%20Assembly_Final%20Report%20Goals_WEB%20ONLY%20VERSION.pdf
https://www.gov.scot/publications/scottish-government-response-scotlands-climate-assembly-recommendations-action/
https://www.gov.scot/publications/scottish-government-response-scotlands-climate-assembly-recommendations-action/
https://www.venice.coe.int/WebForms/pages/?p=01_Presentation&lang=EN
https://peacemaker.un.org/sites/peacemaker.un.org/files/SG%20Guidance%20Note%20on%20Constitutional%20Assistance_2.pdf
https://peacemaker.un.org/sites/peacemaker.un.org/files/SG%20Guidance%20Note%20on%20Constitutional%20Assistance_2.pdf
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The right to remedy for those who have experienced violations of their human rights is a central part of the
international human rights system (United Nations High Commissioner for Human Rights (2023) OHCHR
Accountability and Remedy Project: Improving accountability and access to remedy in cases of business
involvement in human rights abuses). It is found in a wide range of international human rights treaties, including
Article 8 of the Universal Declaration of Human Rights, Article 2 of the International Covenant on Civil and
Political Rights and Article 13 of the European Convention on Human Rights.

States are expected to establish adequate administrative and judicial mechanisms for addressing claims of
human rights violations and a failure to investigate such claims could give rise to a separate breach of human
rights (UN Human Rights Committee, General Comment No. 31: Nature of the General Legal Obligation on
States Parties to the Covenant, 26 May 2004, para. 15).

For remedies to be considered adequate, they must be affordable, timely, accessible and effective (Scottish

Human Rights Commission (December 2020) Adequate and Effective Remedies for Economic, Social and
Cultural Rights: Background briefing paper for the National Taskforce on Human Rights Leadership).

An independent Scotland will need to meet these obligations. The enforcement of rights will be underpinned
by a wealth of mechanisms, developed through legislation, as well as institutions working to enforce human
rights. The role of the Scottish Human Rights Commission as Scotland’s National Human Rights Institution will
be of particular importance in this regard

Scottish Human Rights Commission (2022), Human Rights Based Approach: The Panel Principles

United Nations Office of the High Commissioner for Human Rights (2018) Human Rights and Constitution
Making, p. 14
The Constitution of the Republic of Estonia (1992, revised in 2015)

European Commission for Democracy through Law (Venice Commission) (2010) Report on Constitutional
Amendment, Study no. 469/2008, para. 26

Sveriges Riksdag (2022) The Constitution
Sveriges Riksdag (2022) The Constitution
Sveriges Riksdag (2022) The Constitution

European Commission for Democracy through Law (Venice Commission) (2010) Report on Constitutional
Amendment, Study no. 469/2008, para. 238

A state needs to have the institutions necessary to sustain democracy, the rule of law, a functioning market
economy, human rights and respect for and protection of minorities to fulfil the accession criteria (also referred
to as the Copenhagen criteria) of the European Union.

European Commission (2023) European Neighbourhood Policy and Enlargement Negotiations (DG NEAR):
Accession criteria

Both the Declaration of Arbroath and the 1689 Claim of Right reflect the tradition that, in Scotland, the
sovereign is the servant of the people. Declaration of Arbroath (6 April 1320), National Records of Scotland
Claim of Right Act 1689

A similar stance was taken by the European Court of Human Rights in relation to the European Convention on
Human Rights’ application to Montenegro following its independence, as stated in the Court’s 2009 judgment
on Bijeli¢ v Montenegro and Serbia.

European Court of Human Rights (Second Section) Bijeli¢ v Montenegro and Serbia, Application no. 11890/05,
Judgment, 28 April 2009

Douglas-Scott, D., “Scotland, Secession, and the European Union”, in: McHarg, A. et al. (2016) The Scottish
Independence Referendum: Constitutional and Political Implications, Oxford University Press, pp. 175 — 196, p.
187

The precise wording of this right would be consulted on as part of the conversation with the people of Scotland
about the terms of the interim constitution. It would draw on the longstanding legal protection in Scotland

for a system of health care available free at the point of need, first set out in Part I: Section 1 of the National
Health Service (Scotland) Act 1947, which states: (1) “It shall be the duty of the Secretary of State to promote the
establishment in Scotland of a comprehensive health service designed to secure improvement in the physical
and mental health of the people of Scotland and the prevention, diagnosis and treatment of illness, and for that
purpose to provide or secure the effective provision of services in accordance with the following provisions

of this Act”; and (2) “The services so provided shall be free of charge, except where any provision of this Act
expressly provides for the making and recovery of charges.”

Universal Declaration of Human Rights (1948), Article 1

House of Commons Library (2023) The coronation: History and ceremonial (version published 05/05/23)



https://www.ohchr.org/en/business/ohchr-accountability-and-remedy-project
https://www.ohchr.org/en/business/ohchr-accountability-and-remedy-project
https://www.ohchr.org/en/business/ohchr-accountability-and-remedy-project
https://ccprcentre.org/ccpr-general-comments
https://ccprcentre.org/ccpr-general-comments
https://www.scottishhumanrights.com/media/2163/remedies-for-economic-social-and-cultural-rights.pdf
https://www.scottishhumanrights.com/media/2163/remedies-for-economic-social-and-cultural-rights.pdf
https://www.scottishhumanrights.com/projects-and-programmes/human-rights-based-approach/
https://www.ohchr.org/sites/default/files/Documents/Publications/ConstitutionMaking_EN.pdf
https://www.ohchr.org/sites/default/files/Documents/Publications/ConstitutionMaking_EN.pdf
https://www.constituteproject.org/constitution/Estonia_2015?lang=en
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2010)001-e
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2010)001-e
https://www.riksdagen.se/en/How-the-Riksdag-works/Democracy/The-Constitution/
https://www.riksdagen.se/en/How-the-Riksdag-works/Democracy/The-Constitution/
https://www.riksdagen.se/en/How-the-Riksdag-works/Democracy/The-Constitution/
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2010)001-e
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2010)001-e
https://neighbourhood-enlargement.ec.europa.eu/enlargement-policy/glossary/accession-criteria_en
https://neighbourhood-enlargement.ec.europa.eu/enlargement-policy/glossary/accession-criteria_en
https://www.nrscotland.gov.uk/files/research/NRS_DoA_English_booklet_700_Spreads_WEB.pdf
https://www.legislation.gov.uk/aosp/1689/28
https://www.bing.com/ck/a?!&&p=bd6c6b00cdbf9aad33e27675c7bf36e1b103a428b521ddd59d6d060c9032c06bJmltdHM9MTY1MjA0ODE0NyZpZ3VpZD03ZDliZTNiMy1hNDFhLTQ1YWQtYmVhNy1hZjkwNDAwMzc3MzEmaW5zaWQ9NTI0Ng&ptn=3&fclid=6930b94a-cf1c-11ec-bb7d-7ef6753e4369&u=a1aHR0cHM6Ly9odWRvYy5lY2hyLmNvZS5pbnQvYXBwL2NvbnZlcnNpb24vcGRmLz9saWJyYXJ5PUVDSFImaWQ9MDAxLTkyNDg0JmZpbGVuYW1lPTAwMS05MjQ4NC5wZGYmbXNjbGtpZD02OTMwYjk0YWNmMWMxMWVjYmI3ZDdlZjY3NTNlNDM2OQ&ntb=1
https://www.bing.com/ck/a?!&&p=bd6c6b00cdbf9aad33e27675c7bf36e1b103a428b521ddd59d6d060c9032c06bJmltdHM9MTY1MjA0ODE0NyZpZ3VpZD03ZDliZTNiMy1hNDFhLTQ1YWQtYmVhNy1hZjkwNDAwMzc3MzEmaW5zaWQ9NTI0Ng&ptn=3&fclid=6930b94a-cf1c-11ec-bb7d-7ef6753e4369&u=a1aHR0cHM6Ly9odWRvYy5lY2hyLmNvZS5pbnQvYXBwL2NvbnZlcnNpb24vcGRmLz9saWJyYXJ5PUVDSFImaWQ9MDAxLTkyNDg0JmZpbGVuYW1lPTAwMS05MjQ4NC5wZGYmbXNjbGtpZD02OTMwYjk0YWNmMWMxMWVjYmI3ZDdlZjY3NTNlNDM2OQ&ntb=1
https://www.bing.com/ck/a?!&&p=bd6c6b00cdbf9aad33e27675c7bf36e1b103a428b521ddd59d6d060c9032c06bJmltdHM9MTY1MjA0ODE0NyZpZ3VpZD03ZDliZTNiMy1hNDFhLTQ1YWQtYmVhNy1hZjkwNDAwMzc3MzEmaW5zaWQ9NTI0Ng&ptn=3&fclid=6930b94a-cf1c-11ec-bb7d-7ef6753e4369&u=a1aHR0cHM6Ly9odWRvYy5lY2hyLmNvZS5pbnQvYXBwL2NvbnZlcnNpb24vcGRmLz9saWJyYXJ5PUVDSFImaWQ9MDAxLTkyNDg0JmZpbGVuYW1lPTAwMS05MjQ4NC5wZGYmbXNjbGtpZD02OTMwYjk0YWNmMWMxMWVjYmI3ZDdlZjY3NTNlNDM2OQ&ntb=1
https://www.legislation.gov.uk/ukpga/Geo6/10-11/27/enacted
https://www.legislation.gov.uk/ukpga/Geo6/10-11/27/enacted
https://www.un.org/sites/un2.un.org/files/2021/03/udhr.pdf
https://commonslibrary.parliament.uk/research-briefings/cbp-9412/
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The 15 Commonwealth states that currently have His Majesty Charles Il as their Head of State are Antigua and
Barbuda, Australia, Belize, Canada, Grenada, Jamaica, New Zealand, Papua New Guinea. St Kitts and Nevis, St
Lucia, the Bahamas, the Solomon Islands, the United Kingdom, St Vincent and the Grenadines, and Tuvalu

House of Commons Library (2023) The Crown and the constitution (published 11/01/23)

For more details on the religious elements of the laws of succession for the UK monarchy, see: Pepinster, C.
‘Monarchy and Religion in the UK’ and Cranmer, F., ‘Monarchy and Religion in Europe’ in Menon, A. and Hazell,
R. (eds) (2023) The British Monarchy, UK in a Changing Europe and the Constitution Unit, UCL, pp. 51- 53 and
pp. 54-57

Council of Europe (1985) European Charter of Local Self-Government

House of Lords (2014) Constitution Committee 8th Report - Scottish independence: constitutional implications
of the referendum

Scotland Act 2016, Section 11

Public opinion across Scotland is divided on whether an independent Scotland should retain the monarchy

or not. Recent polling includes: Morris, J. (11 October 2022) Do Scots want to keep the monarchy in an
independent Scotland? (YouGov); Gray, Dr. E., Albernethy, S. (17 October 2022) Lukewarm views on the
Monarchy in Scotland (Ipsos); Nutt, K. (30 December 2022) Poll: Scots favour republic to King Charles after Yes
vote (The Herald); Curtice, J. (12 September 2022) The Monarchy and The Union: A Symbiotic Relationship?
(What Scotland Thinks)

United Nations Office of the High Commissioner for Human Rights (2018) Human Rights and Constitution
Making, p. 99

Benwell, R., Gay. O. (15 August 2011) Research Briefing: The Separation of Powers, House of Commons Library

While the Scottish Government’s Scottish Elections (Franchise and Representation) Act 2020 extended voting
rights for Scottish Parliament and local government elections to include all those with a legal right to live in
Scotland, only British citizens, qualifying Commonwealth citizens and citizens of the Republic of Ireland can
vote in UK general elections.

Johnston, N. (23 September 2022) Research Briefing: Who can vote in UK elections (House of Commons
Library)

Constitution of Ireland (1937, last amended 2019), Article 28A
Folketinget (2013) The Constitutional Act of Denmark of June 5th 1953, Article 82
Equality and Human Rights Commission (2014) Equality, Human Rights and Constitutional Reform in Scotland: A

report for the Equality and Human Rights Commission by Ewart Communications, p. 39

Research commissioned in 2014 by the Equality and Human Rights Commission found that civil society groups
and non-governmental organisations generally believed that “a Constitutional Court should be established

to adjudicate, expertly, on matters rather than using the general court system.” Equality and Human Rights
Commission (2014) Equality, Human Rights and Constitutional Reform in Scotland: A report for the Equality and
Human Rights Commission by Ewart Communications, p. 90

United Nations Office of the High Commissioner for Human Rights (2018) Human Rights and Constitution
Making, p. 99

According to the Comparative Constitutions Project, in 2020, 67 per cent of constitutions across the world,
68 per cent of constitutions across Western Europe, the United States of America and Canada, and 83 per
cent of Eastern European constitutions contained provisions on the power to declare or approve war. The
Comparative Constitutions Project (2022) Topics

Folketinget (2013) The Constitutional Act of Denmark of June 5th 1953, Article 19
The Constitution of the Kingdom of the Netherlands 2008, Article 96

In 2020, 88 per cent of the constitutions across the world included provisions on the requirements for birth
right citizenship and 66 per cent included a provision on requirements for naturalisation.

The Comparative Constitutions Project (2022) Topics

United Nations Office of the High Commissioner for Human Rights (2018) Human Rights and Constitution
Making, p. 7

United Nations (2020), Guidance Note of the Secretary-General on United Nations Constitutional Assistance,
pp. 3-4

Amos, Merris (2014) Merris Amos: Scotland, Independence, and Human Rights (UK Constitutional Law
Association, Constitutional Law Group)



https://commonslibrary.parliament.uk/research-briefings/cbp-8885/
https://ukandeu.ac.uk/wp-content/uploads/2023/04/UKICE-and-CU-The-British-Monarchy-2023-2.pdf
https://rm.coe.int/168007a088
https://publications.parliament.uk/pa/ld201314/ldselect/ldconst/188/18806.htm#:~:text=42.,as%20%22continuity%20of%20laws%22
https://publications.parliament.uk/pa/ld201314/ldselect/ldconst/188/18806.htm#:~:text=42.,as%20%22continuity%20of%20laws%22
https://publications.parliament.uk/pa/ld201314/ldselect/ldconst/188/18806.htm#:~:text=42.,as%20%22continuity%20of%20laws%22
https://www.legislation.gov.uk/ukpga/2016/11/section/11
https://yougov.co.uk/topics/politics/articles-reports/2022/10/11/do-scots-want-keep-monarchy-independent-scotland
https://yougov.co.uk/topics/politics/articles-reports/2022/10/11/do-scots-want-keep-monarchy-independent-scotland
https://www.ipsos.com/en-uk/lukewarm-views-monarchy-scotland
https://www.ipsos.com/en-uk/lukewarm-views-monarchy-scotland
https://www.heraldscotland.com/politics/23219191.poll-scots-favour-republic-king-charles-yes-vote/
https://www.heraldscotland.com/politics/23219191.poll-scots-favour-republic-king-charles-yes-vote/
https://whatscotlandthinks.org/2022/09/the-monarchy-and-the-union-a-symbiotic-relationship/
https://www.ohchr.org/en/publications/special-issue-publications/human-rights-and-constitution-making
https://www.ohchr.org/en/publications/special-issue-publications/human-rights-and-constitution-making
https://commonslibrary.parliament.uk/research-briefings/sn06053/
https://www.legislation.gov.uk/asp/2020/6/contents
https://commonslibrary.parliament.uk/research-briefings/cbp-8985/
https://www.gov.ie/en/publication/d5bd8c-constitution-of-ireland/
https://www.thedanishparliament.dk/-/media/sites/ft/pdf/publikationer/engelske-publikationer-pdf/the_constitutional_act_of_denmark_2018_uk_web.ashx
https://www.equalityhumanrights.com/en/our-work-scotland/our-work-scotland/research-scotland/equality-human-rights-and-constitutional
https://www.equalityhumanrights.com/en/our-work-scotland/our-work-scotland/research-scotland/equality-human-rights-and-constitutional
https://www.equalityhumanrights.com/en/our-work-scotland/our-work-scotland/research-scotland/equality-human-rights-and-constitutional
https://www.equalityhumanrights.com/en/our-work-scotland/our-work-scotland/research-scotland/equality-human-rights-and-constitutional
https://www.ohchr.org/sites/default/files/Documents/Publications/ConstitutionMaking_EN.pdf
https://www.ohchr.org/sites/default/files/Documents/Publications/ConstitutionMaking_EN.pdf
https://www.constituteproject.org/topics?lang=en
https://www.thedanishparliament.dk/-/media/sites/ft/pdf/publikationer/engelske-publikationer-pdf/the_constitutional_act_of_denmark_2018_uk_web.ashx
https://www.government.nl/documents/regulations/2012/10/18/the-constitution-of-the-kingdom-of-the-netherlands-2008
https://www.constituteproject.org/topics?lang=en
https://www.ohchr.org/sites/default/files/Documents/Publications/ConstitutionMaking_EN.pdf
https://www.ohchr.org/sites/default/files/Documents/Publications/ConstitutionMaking_EN.pdf
https://peacemaker.un.org/sites/peacemaker.un.org/files/SG%20Guidance%20Note%20on%20Constitutional%20Assistance_2.pdf
https://ukconstitutionallaw.org/2014/05/20/merris-amos-scotland-independence-and-human-rights/?shared=email&msg=fail
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Scottish Human Rights Commission (2014) Human Rights in Scotland’s Future, Insights Paper, p. 14
Scottish Government (2023) A Human Rights Bill for Scotland: Consultation

This again reflects the principle of Non-discrimination and Equality, a key part of the PANEL principles that set
out how to take a human rights-based approach to an issue.

Scottish Human Rights Commission (2018) Human Rights Based Approach: A Self-Assessment Tool

The principle of non-retrogression states that there must not be a regression of rights and is, for example, set
out in Article 5 of the International Covenant on Economic, Social and Cultural Rights (ICESCR). There must also
not be a regression of rights. This is closely linked to the principle of progressive realisation, which is included
in Article 2 of ICESCR. States need to allocate resources to ensure the fulfiiment of economic, social and
cultural rights. The principle of progressive realisation recognises that states may face resource constraints.
They, therefore, have an obligation to make continual progress on the fulfilment of these rights, with the
obligation to use the maximum available resources to achieve this

Webster, E. (2022) “I Know it When | See it”: Can talking about ‘dignity’ support the growth of a human rights
culture? (Centre of the Study of Human Rights Law, Strathclyde Law School)

National Taskforce for Human Rights Leadership (2021) National Taskforce for Human Rights Leadership Report
(The Scottish Government)

Universal Declaration of Human Rights (1948), Article 1

Charter of Fundamental Rights of the European Union (2012), 2012/C 326/02, Article 1

The German Basic Law, Article 1

Constitution of the Republic of South Africa (1996), Article 1 and Article 10

Social Security (Scotland) Act 2018, Section 1 (b) and (d)

United Nations Office of the High Commissioner for Human Rights (2018) Human Rights and Constitution
Making, p. 59

United Nations Office of the High Commissioner for Human Rights (2018) Human Rights and Constitution
Making, pp. 60-61

Smith, A. Internationalisation and constitutional borrowing in drafting Bills of Rights, International &
Comparative Law Quarterly, Vol 60, Issue 4, November 2011, pp. 867 — 893, p. 868

Equality Act 2010, Section 149

The Equality Act 2010 (Specific Duties) (Scotland) Regulations 2012
International Covenant on Civil and Political Rights (1966), Article 25
International Covenant on Economic, Social and Cultural Rights (1966)

International Covenant on Economic, Social and Cultural Rights (1966) Article 8; International Covenant on
Civil and Political Rights (1966) Article 22; The European Convention on Human Rights Article 11; International
Labour Organization Convention No. 87 — Freedom of Association and Protection of the Right to Organise
Convention (1948) Articles 3, 8 and 10; International Labour Organization Convention No. 98 — The Right to
Organise and Collective Bargaining Convention (1949)

United Nations Office of the High Commissioner for Human Rights, Press Releases: Special Procedures: UN
rights expert: “Fundamental right to strike must be preserved”, 9 March 2017

Constitution of the Portuguese Republic, Seventh Revision (2005), Article 57

Swedish Riksdagen (2018) The Instrument of Government (1974:152), Article 14

South Africa’s constitution embeds a number of economic and social rights. 26(2) of the South African
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The First Minister’s National Advisory Council on Women and Girls stated that this would “support the creation
of a systemic intersectional gender architecture by placing the power to legislate and regulate around
equality, including both anti-discrimination protections and the requirement to take steps to affirmatively
advance equality.” The First Minister’s National Advisory Council on Women and Girls (2021) 2020 Report and
Recommendations
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The design of the constitutional convention would have the opportunity to be informed by comprehensive
assessments of the experiences of similar conventions and assemblies, for example as set out in Renwick, A.
and Hazell, R. (2017) Designing a Constitutional Convention, University College London
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