
Routes by which Restricted Patient Cases come before The Mental Health Tribunal for Scotland and the Tribunal’s Powers under Section 193
The purpose of this short presentation is to set out the Scottish Ministers’ interpretation of the various tests contained in section 193 of the Mental Health (Care and Treatment) (Scotland) Act 2003.  Section 193 is an important section as it provides the powers available to the Mental Health Tribunal for Scotland when determining applications and references made to it in respect of restricted patients.
Routes to the Tribunal
Restricted patients are, of course, those patients in respect of whom a criminal court has imposed a compulsion order and a restriction order.  The cases of restricted patients can be brought before the Tribunal by a number of routes.  First, the restricted patient, or the restricted patient’s named person, may make an application to the Tribunal under section 192 for an order under section 193 conditionally discharging the patient;  revoking the restriction order to which the patient is subject;  revoking the restriction order and varying the compulsion order by modifying the measures specified in it;  or revoking the compulsion order.  Although the term “absolute discharge” is not used in the 2003 Act revocation of the compulsion order is commonly referred to as “absolute discharge” as the effect of revocation of the compulsion order is to cause the restriction order to cease to have effect (see section 197), thus leaving the patient subject to neither the compulsion order nor the restriction order.

Second, the Scottish Ministers are obliged to make a reference to the Tribunal under section 185 where they receive from the patient’s responsible medical officer an annual report (in terms of section 183) that includes a recommendation;  or where they receive at any other time a report from the patient’s responsible medical officer making one of the recommendations set out in section 184.

Third, the Scottish Ministers are obliged to make a reference to the Tribunal under section 187 where they are required to do so by the Mental Welfare Commission under section 186.

Fourth, the Scottish Ministers may make an application to the Tribunal on their own initiative under section 191.  It is worth noting that not only does the 2003 Act impose upon responsible medical officers the obligation, under sections 182 and 184, to keep compulsion orders and restriction orders under review, but, quite separately, it imposes upon the Scottish Ministers an independent obligation, under section 188, to keep compulsion orders and restriction orders under review.  Where the Scottish Ministers believe that the restricted patient meets the necessary criteria then they must make an application to the Tribunal for, as appropriate, an order revoking the compulsion order;  or revoking the restriction order (and varying the compulsion order if necessary);  or conditionally discharging the patient.

Fifth, the Scottish Ministers are obliged to make a reference to the Tribunal where required to do so by the provisions of section 189.  These are commonly referred to as two-year reviews.  In fact, the review must be carried out annually but it looks back over the two year period preceding the review.  Where during that two-year period no reference under sections 185 or 187 or application under section 191 or 192 has been made to the Tribunal then the Scottish Ministers must make a reference to the Tribunal under section 189.  The intention is to ensure that even where the responsible medical officer has made no recommendation, the Mental Welfare Commission has not required a reference to be made, the Scottish Ministers have not made an application off their own bat and the patient, or his or her named person, has not made an application to the Tribunal, each restricted patient shall still have his or her compulsion order and restriction order reviewed by the Tribunal on a regular basis.

So, having considered the various routes by which a restricted patient’s compulsion and restriction orders might come to be reviewed by the Tribunal we now turn to the dreaded section 193 itself.  Section 193 sets out the various tests which, if met, require the Tribunal, in one specific set of circumstances, to make no order;  require the Tribunal to revoke the compulsion order;  require the Tribunal to revoke the restriction order (and vary the compulsion order if necessary);  or allow the Tribunal to exercise its discretion to conditionally discharge the patient.  

Clearly, section 193 is an important section.  The Tribunal is obliged to apply the legal tests set out in section 193 and it is vital that responsible medical officers have a good understanding of how the section operates if they are successfully to persuade the Tribunal that their own recommendation – whether for an order to be made or for the status quo to be maintained – should be followed by the Tribunal.  

I shall take the tests set out in section 193 in the order in which they appear.  Section 193(1) simply sets out the applications and references in respect of which the powers contained in the section apply.  We have covered those already.  

Section 193(2)
Accordingly, the first test we come to is that set out at section 193(2).  This test, if made out, requires the Tribunal to make no order.  Now this short presentation does not allow me the time, or scope, to discuss the policy issues behind each of the various tests.  I am aware that this test causes consternation amongst some psychiatrists.  However, for the purposes of this presentation, I seek only to set out the Scottish Ministers’ view as to how this test operates as a matter of law.

First, the Tribunal must be satisfied that the patient has a “mental disorder”.  In this test, the meaning of “mental disorder” is not restricted or modified in any way.  The term “mental disorder” here, as elsewhere in the Act, has the meaning set out at section 328 of the 2003 Act [a copy of which is included in your handout].

Second, the Tribunal must be satisfied:

“that, as a result of the patient’s mental disorder, it is necessary, in order to protect any other person from serious harm, for the patient to be detained in hospital, whether or not for medical treatment”.

There are several elements contained in that part of the test and I shall now try to unpack them.

In considering this part of the test the Tribunal, as it does in applying some other tests, is essentially assessing the level of risk posed by the patient.  In this test the Tribunal must be satisfied that the risk posed by the patient is a risk of “serious harm”.  That term is not defined in the 2003 Act, however there is some guidance as to its meaning, most recently in the decision of the learned sheriff at Ayr, Sheriff Miller, in the case of MB.  This decision concerns the test of serious harm set out in previous legislation but it is pertinent when interpreting this test in the 2003 Act.  The decision is, at present, the subject of an appeal to the Court of Session.  However, in his decision the learned sheriff preferred the position adopted by the Scottish Ministers to that adopted by the patient.  Accordingly, it appears to be accepted that the categories of serious harm are never closed;  the learned sheriff held that he was satisfied that the risk of serious harm “is not restricted to the risk of lethal attacks”;  it appears that the risk of serious harm includes the risk of serious sexual assaults and serious assaults or assaults to severe injury.  

However, as I said, the categories of serious harm are never closed and it is for the Tribunal – and the responsible medical officer – in considering this test to consider the facts and circumstances of the patient with whom they are dealing and to consider whether any risk posed by that patient constitutes a risk of “serious harm”.  The Tribunal, as a judicial body, shall apply that test.  For responsible medical officers in assessing whether a patient poses a risk of “serious harm” it is for you to apply your professional judgement and your knowledge of the legal test, bringing to bear your expertise and experience.

Having considered the risk of “serious harm” it must be borne in mind that this risk must arise not simply because the patient is a “wrong ’un”, but that this risk arises “as a result of the patient’s mental disorder”.

Even if the Tribunal is satisfied that the patient is a risk of “serious harm” and is satisfied that this risk is “as a result of the patient’s mental disorder” the test is still not made out.  

The Tribunal must go on to consider whether the risk of “serious harm” arising “as a result of the patient’s mental disorder” renders it “necessary” for the patient to be detained in hospital.  This, as with all the legal tests in section 193, is – ultimately – a matter for the Tribunal.  However, the Tribunal needs to hear evidence and responsible medical officers, along with mental health officers, are the principal source of evidence.  

So, in assessing the risk of “serious harm”, and in determining whether that risk arises “as a result of the patient’s mental disorder”, you also require to consider whether such a risk makes it “necessary” for the patient to be detained in hospital.  I appreciate that this is not an easy assessment to make and I am not aware of any legal guidance on this point.  The only thoughts that we can offer for the time being are the following.

I understand that before recent Tribunals some psychiatrists have adopted the view that the test in section 193(2) applies only to patients who pose an “imminent risk” of serious harm.  This, however, does not seem to be correct.  The test itself makes no reference to “imminent risk”:  it refers only to the risk of “serious harm” arising “as a result of the patient’s mental disorder” thus rendering it “necessary” for the patient to be detained in hospital.  

However, it does appear that a patient who, as a result of his or her mental disorder, presents an “imminent” risk of “serious harm” could be categorised as a high risk of serious harm, thus satisfying the Tribunal that detention in hospital is “necessary”.  Such a case could be compared and contrasted with a patient who, as a result of his or her mental disorder, is considered a risk of “serious harm” but where the responsible medical officer’s professional assessment is that the level of risk is infinitesimally small.  In such circumstances – where there is risk but it is assessed as being microscopically small – it is difficult to see that a Tribunal could be satisfied that it would be “necessary” for such a patient to be detained in hospital.

The difficulty, of course, for Tribunals, for responsible medical officers, and for all of us, is the cases in between these two extremes.  It does seem to us, however, that in cases where the risk of “serious harm” arising “as a result of the patient’s mental disorder” is foreseeable, or reasonably foreseeable, then a Tribunal is likely to be persuaded that it is “necessary” for such a patient to be detained in hospital (the caveat, of course, is where such a patient can be subjected to sufficiently rigorous supervision and observation in the community, in which case it could be positively shown that it is not “necessary” for that patient to be detained in hospital – this is, in fact, what happens in respect of the conditional discharge of some high risk patients).  

Given that the Tribunal requires to consider whether it is “necessary” for a patient who poses a risk of “serious harm” to be detained in hospital it seems to us that rather than thinking in terms of whether a patient is an “imminent” risk, it may be more useful to consider whether a patient poses a high, medium, low or very low risk of “serious harm”.

The final part of this test is the “whether or not for medical treatment” part.  While I know that these words particularly cause consternation to some psychiatrists, from a legal point of view they do not cause complication in the application of the law simply because the question as to the necessity of detention in hospital “whether or not for medical treatment” means that the Tribunal, in considering whether detention is “necessary”, is not required to consider whether such detention is for medical treatment or not.  

Section 193(3)
After all that you shall be pleased that section 193(3) is straightforward.  If the Tribunal is not satisfied that the patient has a mental disorder then the Tribunal must revoke the compulsion order.  That is straightforward enough.  As I mentioned above, the effect of revocation of the compulsion order is (in terms of section 197) that the restriction order shall cease to have effect.  Thus the patient is no longer subject to either the compulsion order or the restriction order (commonly referred to as “absolute discharge”).

Section 193(4)
Section 193(4) also provides for the revocation of the compulsion order, but in circumstances where the patient still has a mental disorder.  It is worth noting that section 193(4) was amended by the Adult Support and Protection (Scotland) Act 2007 (section 69(4)).  The provision, as amended, is included in your handout.
First, the Tribunal must be satisfied that the patient has a mental disorder.

Second, the Tribunal must – and here we enter the territory of the term “not satisfied” – second, the Tribunal must be “not satisfied”:

“that, as a result of the patient’s mental disorder, it is necessary, in order to protect any other person from serious harm, for the patient to be detained in hospital, whether or not for medical treatment”.

This is a repeat of the section 193(2) test that I have already discussed.  Clearly, you shall already have considered this test for the purposes of section 193(2).  If you are satisfied that the section 193(2) test is made out (i.e. if you are satisfied that, as a result of the patient’s mental disorder, it is necessary, in order to protect any other person from serious harm, for the patient to be detained in hospital) then you should explain your reasoning to the Tribunal.  If the Tribunal accepts that reasoning then it shall not be able to revoke the compulsion order under section 193(4), simply because one of the section 193(4) criteria has not been made out (indeed, if the Tribunal accepts that reasoning it seems that the requirements of section 193(2) are met and the Tribunal is required to make nor order”).

If you are satisfied that the section 193(2) test is not made out (i.e. if you are not satisfied that, as a result of the patient’s mental disorder, it is necessary, in order to protect any other person from serious harm, for the patient to be detained in hospital) then you should explain your reasoning to the Tribunal.  If the Tribunal accepts your reasoning and so is not satisfied that it is necessary, in order to protect any other person from serious harm, for the patient to be detained in hospital, then the patient is one step closer to having his or her compulsion order revoked under section 193(4).

Third, the Tribunal must be “not satisfied” either:

(A) that the conditions mentioned in paragraphs (b) and (c) of section 182(4) the 2003 Act continue to apply in respect of the patient (the section 182(4)(b) and (c) conditions are:  that medical treatment which would be likely to prevent the mental disorder worsening or alleviate any of the symptoms, or effects of the disorder, is available for the patient;  and that if the patient were not provided with such medical treatment there would be a significant risk to the health, safety or welfare of the patient or to the safety of any other person);

OR

(B) that it continues to be necessary for the patient to be subject to the compulsion order.

It is to be noted that these parts are in the alternative.  If the rest of the section 193(4) criteria up to this point have been made out then if the Tribunal is not satisfied with regard to either of these legs it has no choice but to revoke the compulsion order, thus absolutely discharging the patient.

From my experience I think that it is fair to say that, generally, the section 182(4)(b) and (c) conditions do continue to apply to the patient and that the argument before the Tribunal tends to be around issues of compliance and whether the compulsion order continues to be “necessary”.

Section 193(5)
Section 193(5) sets out the criteria which, if met, require the Tribunal to revoke the restriction order.  Perhaps surprisingly, there appears to be some confusion around this test and that appears, to us, to arise from confusion more generally around the restriction order itself and its purpose.  

At one Tribunal the solicitor for the patient referred to the compulsion order and restriction order together as being like “belt and braces”, which is not a bad description.  In that same Tribunal the sheriff-convenor noted that the term “restriction order” is, perhaps, a misnomer because the restriction order more restricts the actions of the responsible medical officer than it does the patient.  Again, that appears to be fairly accurate.

The Scottish Ministers consider the circumstances of each restricted patient on a case-by-case basis.  However, it appears that, generally, in cases where the responsible medical officer is of the view that the compulsion order continues to be necessary because without it the patient would not be compliant, would be likely relapse and would then pose a risk of serious harm to the public – as opposed to posing a risk to him or herself – then a restriction order remains necessary.

Section 193(5) sets out four criteria that if met require the Tribunal to revoke the restriction order.

The first two criteria – that the Tribunal be satisfied that the conditions in section 182(4) (that the patient has a mental disorder, and those in section 182(4)(b) and (c) that I have already referred to) and that it continues to be necessary for the patient to be subject to the compulsion order – are not likely to be in dispute in considering whether the restriction order is to be revoked (although, if the patient is seeking revocation of the compulsion order, and revocation of the restriction order as an alternative determination, they will be in dispute when considering whether the compulsion order should be revoked).

Accordingly, the Tribunal is likely to focus on the last two criteria.  The first of these – that the Tribunal is not satisfied that the section 193(2) test (i.e. whether, as a result of the patient’s mental disorder, it is necessary, in order to protect any other person from serious harm, for the patient to be detained in hospital, whether or not for medical treatment) is met – I referred to earlier, and it is again repeated here.  Assuming that you are of the view that this test is not made out and the Tribunal accepts your view then there is only one criterion standing between the patient and the restriction order being revoked, namely whether:

“… it continues to be necessary for the patient to be subject to the restriction order”.

This test is deceptively simple.  First, if your view is that the restriction order should remain in place then it is up to you, as responsible medical officer, to persuade the Tribunal that the restriction order remains necessary.  In some section 189 reference hearings, for example, Ministers may not be represented.  If you do not provide sufficient evidence to satisfy the Tribunal that the restriction order “continues to be necessary” then it may be that the Tribunal will not be so satisfied, in which case, if the other criteria I have already referred to are made out (and in many cases they will be) then the Tribunal has no alternative but to revoke the restriction order.

From the perspective of the Scottish Ministers there are two categories of patients subject to a compulsion order:

(1) those whom the court is content to subject to a time-limited compulsion order which can be revoked by the responsible medical officer alone;  and

(2) those who, if they were unwell in the community, pose a risk of serious harm to the public and who the court determine should be subject to a compulsion order without limit of time and whose care should be subject to the scrutiny of the Scottish Ministers and the Mental Health Tribunal for Scotland.

The view of the Scottish Ministers is that the court which imposed the restriction order decided that a compulsion order on its own was not sufficient and so we should move with appropriate caution when considering revocation of the restriction order.
In determining whether the restriction order “continues to be necessary” the Scottish Ministers’ view is that the Tribunal must consider why the restriction order was considered “necessary” in the first place.  Accordingly, the starting point is to look at the test applied by the court – now set out in section 59 of the Criminal Procedure (Scotland) Act 1995 [a copy of section 59 of the 1995 Act is contained in your handout] – and the factors that the court would have had in mind when it imposed the restriction order;  and to determine whether some, or all, of those factors render the restriction order still “necessary”.

That revocation of the restriction order would, or may, not impact upon the treatment and care and personnel available to the patient is irrelevant.  That is not, in itself, the point of a restriction order.

The restriction order makes the compulsion order “without limitation of time” (section 57A(7) of the 1995 Act);  “plugs” the patient into Part 10 of the 2003 Act;  requires decisions of the responsible medical officer to be subject to the scrutiny and approval of the Scottish Ministers;  and requires certain decisions to be left to the determination of the Tribunal.

By revoking the restriction order Part 10 of the 2003 Act no longer applies to the patient (Part 9 does);  the compulsion order becomes a “relevant compulsion order made on the day the Tribunal revoked the restriction order” (see section 198(2) of the 2003 Act):  “relevant compulsion order” is defined in section 137(1) of the 2003 Act).  Accordingly, there is no Ministerial oversight of responsible medical officer decisions in respect of the patient;  the compulsion order is time-limited to six months, after which it ceases to be in force unless extended by the Tribunal on the application of the responsible medical officer under section 167 of the 2003 Act;  and the relevant compulsion order can be revoked by the responsible medical officer alone (see sections 141(2) and 142(3).

In  our view the Tribunal must – as the court did under section 59 of the 1995 Act – consider whether, having regard to:

-  the index offence;  

-  the patient’s antecedents;  and 
-  the risk that as a result of the patient’s mental disorder he would commit offences if
   set at large, 
it is necessary for the protection of the public from serious harm, for the restriction order to remain in place;  and have regard to those other matters that the court would have had in mind when imposing the restriction order (such as the effect of the restriction order, the role of Ministers, their oversight, etc).

The first thing I should mention is the use of the term “serious harm” in section 59 of the 1995 Act.  Some of you may be wondering what the difference is between this test and the test set out in section 193(2) of the 2003 Act (i.e. “that, as a result of the patient’s mental disorder, it is necessary, in order to protect any other person from serious harm, for the patient to be detained in hospital, whether or not for medical treatment”).  In the view of the Scottish Ministers the difference is this:
(1) the section 193(2) test requires an assessment of whether the risk of “serious harm” to any other person posed by the patient requires that the patient be detained in hospital;  

(2) the section 59 test requires an assessment of whether the risk of “serious harm” posed by the patient to the public requires that the patient be subject to the restriction order.
In applying the section 59 test and assessing “the risk that as a result of his mental disorder he would commit offences if set at large” the Scottish Ministers note that section 59 says “if set at large”.  It does not say:  risk of serious harm “if no longer detained in hospital” or risk of serious harm “if released into the community”.  The Scottish Ministers note definitions of “set at large” as meaning “set at liberty”, i.e. free of any restraint or restriction upon freedom, including being free of the compulsion order.  

The court – having just imposed a compulsion order – required to look to the future and assess the level of risk imposed by the patient if he were “set at large”, i.e. at liberty, subject to no restraints on his freedom, including the compulsion order.  In short, section 59 requires the court to consider the risk of serious harm to the public if the responsible medical officer revoked the compulsion order or allowed it to come to an end and was not extended and the patient was “set at large”.  The purpose of the restriction order is to prevent either of these outcomes without Ministerial scrutiny and the determination of the Tribunal.

A compulsion order provides the mechanism for compulsion;  a restriction order provides the mechanism for oversight by Ministers and the Tribunal.

Accordingly, the Scottish Ministers are of the view that it appears that, generally, in cases where revocation of the compulsion order is not being recommended because of concerns that the patient would pose a risk of serious harm to the public (as opposed to him or herself) if he or she was non-compliant then decisions regarding the care of such a patient (decisions concerning whether the patient should remain subject to the compulsion order, for example) should not – and cannot – be left to one person (the responsible medical officer) but require, for the protection of the public from serious harm, to be subject to the scrutiny and oversight of the Scottish Ministers and the Mental Health Tribunal for Scotland.

Section 193(6)

Where a restriction order is revoked in terms of section 193(5), it is open to the Tribunal under section 193(6) to vary the terms of the compulsory measures specified in the compulsion order if satisfied it should do so. 
Section 193(7)

Section 193(7) sets out the criteria which, if met, allow the Tribunal to exercise its discretion to grant conditional discharge. I wish to highlight that even if all of the criteria of section 193(7) are met there is no requirement that the Tribunal shall grant conditional discharge;  the decision is discretionary.  

At one recent Tribunal, the solicitor for the patient, the responsible medical officer and the Scottish Ministers were all in agreement that the patient be conditionally discharged yet the Tribunal was not prepared to grant conditional discharge. In that instance, the Tribunal appears to have been concerned by the lack of community forensic services available for the patient and that factor may have influenced the decision not to grant conditional discharge.
Turning to the test itself, section 193(7) sets out four criteria that if met may result in the Tribunal granting conditional discharge.
The first two criteria – that the Tribunal be satisfied that the conditions in section 182(4) (that the patient has a mental disorder, and those ‘treatability’ requirements in section 182(4)(b) and (c) that I have already referred to) continue to apply in relation to the patient and that it continues to be necessary for the patient to be subject to the compulsion order and the restriction order – are accepted by a patient when he or she seeks conditional discharge (if the patient has decided not to go down the route of seeking revocation of the compulsion order, in order to obtain “absolute discharge”).  It is therefore often the case that these two criteria are not in dispute.  Accordingly, the Tribunal is likely to focus on the last two criteria.  

As with section 193(2), (4) and (5), the first of these criteria – that the Tribunal is not satisfied that the section 193(2) test is met – is again repeated here.  This is”‘the serious harm test requiring detention in hospital” which I referred to earlier.  Again, this will usually already have been considered by the Tribunal.  Where it is not necessary, as a result of the patient’s mental disorder and in order to protect any other person from serious harm, for the patient to be detained in hospital, whether or not for medical treatment, the Tribunal must then move on to the last criterion standing between the patient and conditional discharge (subject of course to the Tribunal exercising its discretion). 

The last criterion is that the Tribunal is not satisfied that it is necessary for the patient to be detained in hospital.  Accordingly, if you are satisfied that the patient is ready for conditional discharge then it falls to you, as responsible medical officer, to explain to the Tribunal why it is no longer necessary for the patient to be detained in hospital.  If you are of the view that the patient is not ready for conditional discharge then it falls to you to explain to the Tribunal why it remains necessary that the patient be detained in hospital.  

If any one of the four criteria set out in section 193(7) is not made out then the Tribunal cannot grant conditional discharge.  However if all four criteria are made out – i.e. the Tribunal is satisfied as to both of the first two criteria in section 193(7)(a) and is not satisfied as to both of the last two criteria in section 193(7)(b) – then conditional discharge may be granted at the Tribunal’s discretion.

Once conditional discharge is granted, the Tribunal may impose such conditions on discharge as it considers appropriate. The Scottish Ministers propose their recommended conditions in consultation with the responsible medical officer. It is then for the Tribunal to decide whether to accept or reject those recommendations and to impose such conditions as it sees fit.  
Lastly, it is open to the Tribunal to defer conditional discharge in terms of section 195. This section allows the Tribunal to defer conditional discharge until any arrangements which the Tribunal considers necessary are made.  However, it should be noted that conditional discharge can only be deferred once all four of the section 193(7) criteria are made out.  Until all four of those criteria are made out the Tribunal cannot order conditional discharge, and if it cannot order conditional discharge then there is no conditional discharge for it to defer.
Otherwise the Tribunal may make no order 

As previously referred to, section 193(2) requires the Tribunal to make no order where the relevant criteria are made out (i.e. the patient has a mental disorder and, as a result of mental disorder is a risk of serious harm to the public such that it is necessary for the patient to be detained in hospital, whether or not for medical treatment).  However, this is not the only route by which the Tribunal may make no order.  

If the section 193(2) test is not made out the Tribunal must go on to consider whether it should revoke the compulsion order, whether it should revoke the restriction order and whether it should conditionally discharge the patient.  Where the relevant criteria are met it must revoke the compulsion order;  or it must revoke the restriction order;  or it may conditionally discharge the patient.  

However, where the criteria for revoking the compulsion order are not made out;  where the criteria for revoking the restriction order are not made out;  and where the criteria for conditionally discharging the patient are not made out (or where they are but the Tribunal is not persuaded to exercise its discretion to order conditional discharge) it follows that the Tribunal, having exhausted all the options open to it and with no other power to make an order under section 193, must simply make no order, thus maintaining the status quo.
Conclusion
From my perspective the most useful responsible medical officer reports are those that in their conclusions run through the various section 193 tests in order – using the language of the section itself – setting out clearly and concisely the responsible medical officer’s view as to whether or not each test is made out.  I well appreciate the demands on your time, but a report which addresses the various legal tests clearly and straightforwardly often enables Tribunals, and parties to hearings, to identify and focus upon legitimate areas of dispute and can avoid time being taken up unnecessarily going over each of the legal tests in detail and seeking from you the  facts and evidence that supports your view.

Section 193 – as I have sought to explain – has certain complexities;  complexities that it is important that you, as responsible medical officers, are aware of and understand as the Tribunal shall look principally to you – as expert witnesses – to furnish it with the evidence which will allow it to determine which, if any, of the tests set out in section 193 are made out.  

I trust that this short explanation of the Scottish Ministers’ interpretation of the various provisions of section 193 has been of interest and will prove to be of some use to you.  Ultimately, of course, interpretation of the law and decisions as to whether the various tests are made out or not are matters for the Mental Health Tribunal as a judicial body and for the courts.  I look forward to answering any questions that you may have in due course.
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