
REPORT TO MINISTERS BY WORKING GROUP INVESTIGATING THE ROLE OF CURATORS AD LITEM
Introduction
1.
Following the introduction of the Mental Health (Care and Treatment) (Scotland) Act 2003 which came into effect in October 2005, concerns were expressed by various bodies – including the Mental Welfare Commission for Scotland, the Law Society of Scotland and the Scottish Legal Aid Board – into the procedures and payment in cases involving curators ad litem heard by the Mental Health Tribunal for Scotland.  As a result, I was invited by Lewis Macdonald, MSP, Deputy Minister for Health and Community Care, to chair a working group to look further into the role of curators in Tribunal hearings.
Membership of Working Group

2.
As a result, a group was established with the following membership:

Ian Miller, Chair, Mental Welfare Commission for Scotland

Eileen Davie, President, Mental Health Tribunal for Scotland
Ronnie Franks, the Law Society of Scotland

Philip Shearer, the Scottish Legal Aid Board

George Kappler, Social Work Commissioner, Mental Welfare Commission for Scotland

Gillian Mawdsley, Scottish Executive Justice Department

Fiona Tyrrell, Scottish Executive Health Department

Lynn Anderson and Moira Milligen of the Mental Health Division provided the secretarial and administrative support to the Group.

Terms of Reference
3.
The following terms of reference were agreed:-

“The purpose of the Working Group is to consider the role and payment of curators ad litem in relation to mental health hearings held by the Tribunal under the Mental Health (Care and Treatment) (Scotland) Act 2003, to enable consultation on the issues involved and to comment and provide recommendations to Ministers.”  The Group will be required to consider:-

· The role of curators ad litem in Tribunal hearings and what this means in practice;

· How this assists in protecting the interests of the patient;

· Whether any changes in procedures might be necessary; and

· How the costs of any curator should be met.

The Group will provide a report of their recommendations to Ministers.
Meetings of Group
4.
The Group held 3 meetings on 22 August, 3 October and 8 November 2006 and this Report was prepared following comments by members of the Group on a draft report which had been circulated.
Issues Discussed
5.
In considering our remit, we thought it would be an advantage to combine the first 2 terms of reference as follows:-

· The role of curators ad litem in tribunal hearings and what this means in practice; 
· How this assists in protecting the interests of the patient.
6.
The appointment of  a curator ad litem is dealt with in the Mental Health Tribunal for Scotland (Practice and Procedure) (No 2) Rules 2005 (SSI2005 No 519). Section 55 of the Rules is as follows:
“55(1) Where the circumstances in paragraph (2) apply, a curator ad litem may be appointed by the Tribunal or a Convener.

(2)  Those circumstances are:

(a)
that the patient does not have the capacity to instruct a solicitor to represent the patient’s interests in proceedings before the Tribunal;

(b)
that where the Tribunal or a Convener has made a decision not to disclose a document or report or part of it to the patient under Rule 47 and the patient does not have a representative to represent their interests; or

(c)
that the patient has been excluded from any hearing or part of it under Rule 68 or 69 and the patient does not have a representative to represent their interests

(3)
The Tribunal or the Convener as the case may be may appoint a person having appropriate skills or experience to:
(a)
assess whether the circumstances in paragraph (2)(a) may apply and

(b)
provide a report on the matter.

(4)
The Tribunal shall pay to an expert appointed under paragraph 3 such an amount in respect of necessary expenses incurred in preparing and producing any report as the President shall direct.

(5)
The Tribunal shall provide all necessary information to a curator ad litem appointed to enable the curator ad litem to represent the patient’s interests in proceedings before the Tribunal.”.
7.
The process developed by the Tribunal for appointing a curator ad litem therefore is three-fold:-

1.
A “person of skill” is appointed under section 55(3) of the Rules to assess whether the patient has the capacity to instruct a solicitor to represent his interests in proceedings before the Tribunal and to provide a report to the Tribunal.  The “person of skill” is appointed from a list of legal firms willing to undertake such work. A fixed fee set by the President is payable for production of this Report (currently £215).

2.
If the “person of skill” report concludes that the patient does not have capacity, then the Tribunal will appoint the “person of skill” as a curator ad litem.  Under Rule 55(5) the Tribunal will provide all necessary information to the curator ad litem, to enable him to represent the patient’s interests.  In proceedings before the Tribunal, no fee is payable by the Tribunal to the curator.
3.
The curator ad litem will then appoint another solicitor to represent him,  normally someone from the same firm.  The solicitor can then be paid for this work.
8.
The Group noted therefore that 3 people could be involved in looking after the interests of the patient, namely: a person of skill, a curator ad litem and a solicitor for the curator ad litem, albeit two of the roles would usually be performed by the same person.  We felt that this was unnecessarily complex and that one person ought to be able to carry out the role.  
9.
Mrs Davie kindly prepared details of the role of the person of skill and the curator ad litem and these are summarised in Appendix 1 and Appendix 2 respectively to our Report.

10.
The role of the legal representative is more straightforward.  When a curator ad litem has been appointed, the curator will decide whether or not to oppose the application to the Tribunal.  If he/she decides to do so, then he/she will instruct a solicitor to represent him/her.  The Law Society, the Tribunal and the Scottish Legal Aid Board are all content that the curator ad litem may act in this capacity him/herself or instruct a solicitor from the legal firm in which he/she works to do so.  The solicitor will advise on the appropriate means of addressing the issues in the case in the usual way.  The solicitor can be paid for this work by the Scottish Legal Aid Board.
11.
The Tribunal advised us that for the 8-months period from March to October 2006 the total number of applications received by the Tribunal was 2,400.  “Persons of skill” were appointed in 173 cases and 140 curators ad litem were appointed.  Therefore, in 33 cases, a curator ad litem was not appointed following the Report by the “person of skill”.

12.
The Tribunal advises that ten legal firms throughout Scotland are currently prepared to act as persons of skill/curators ad litem.  These firms are mainly located in central Scotland and there seem to be problems outwith the central belt in encouraging legal firms to become involved.  This may be because the funding issues are not clear and the Group were of the view that more legal firms would be prepared to undertake this work if the funding issue was clarified.  The Law Society website had previously given a list of solicitors prepared to undertake mental health work, but this list had now been withdrawn from the website.  This, we were advised, was because the Law Society had started accreditation for mental health practitioners around 6 months ago, but had as yet received no applications.  The Group are of the view that the Law Society should reinstate the list on the website.  In the meantime, until sufficient numbers of accredited solicitors have been appointed, the Group were concerned that the interests of the patient are not being protected, particularly in cases outwith the central belt.  In such cases there is the danger that access to justice might be denied.
13.
The third item, which the Working Group were asked to consider under the terms of reference, is as follows:-

“whether any changes in procedure might be necessary”.

In addressing this item, the Group considered the following matters:-

(a)
The involvement of a person of skill, a curator ad litem and a solicitor needs to be clarified.  At present, two or three persons are involved in the process, when it is believed that one would be sufficient.  We believe that one person alone should be appointed to protect the legal interests of the patient. The Tribunal already have the power to appoint a curator ad litem under Rule 55(1) of the Mental Health Tribunal for Scotland (Practice and Procedure) (No 2) Rules 2005, whose role is “to represent the patient’s interests in proceedings before the Tribunal.”  If it could be agreed who was responsible for paying the fees and expenses of the curator ad litem, then the curator could carry through the whole process of representing the patient’s interests at the Tribunal without involving any other persons.  Thus, the curator ad litem could carry out the roles of the person of skill, curator ad litem and solicitor.  This may require the co-operation of the Law Society in drawing up a list of solicitors who would be prepared to act in such cases.
(b)
The question of the patient’s capacity to instruct a solicitor is crucial.  We feel that the MHO following consultation with the RMO should alert the Tribunal within forty eight hours of receipt of the second medical report where there are concerns as to the patient’s capacity to instruct a solicitor.  The Tribunal at that stage could appoint a curator ad litem  to protect the legal interests of the patient at any hearing.  Again payment to the curator ad litem requires to be clarified.

(c)
The present process involving 2/3 persons inevitably results in delays in the hearings.  If a person of skill has to be appointed at the first hearing, he obviously requires time to prepare a report and a number of weeks are probably required for this report to be prepared.  An interim order is therefore granted and a further hearing is required, adding not only delay but additional, quite significant, costs to the process.

(d)
The Group took the view that if the distinction between curators ad litem and solicitors representing the legal interests of a patient were to remain, it would be helpful for a practice note or guidance notes to be issued to curators ad litem to set out their role clearly
14.
The final issue which the Group were asked to consider was as follows:

“How the costs of any curator should be met”.

(a)
Schedule 2, paragraph 16 of the 2003 Act states:

“16(1)
The Tribunal may pay to any person (other than a member of the Tribunal or a member of staff of the Tribunal) such allowances and expenses as the President shall determine for the purposes of, or in connection with, the person’s attendance at hearings of the Tribunal.”

It was the view of a number of members of the Group that this provided authority for the Tribunal to pay fees and expenses to a curator ad litem.  The President of the Tribunal, however, takes the view that paragraph 16 only allows the Tribunal to pay travelling and other out of pocket expenses and loss of earnings to a persons attending the Tribunal.

(b)
The Group also noted the interlocutor of Sheriff E F Bowen in the case of Duncan Hughes as curator ad litem to Patrick Holburn, in which he expressed the view as obiter that “the most satisfactory situation in the majority of cases will be for one legally qualified person to be appointed to that role (as curator ad litem) who can represent the patient at a hearing without the need to instruct legal representation”.  He continued “it is not for me to express any view in this process on the applicability of paragraph 16 of schedule 2 of the 2003 Act but if that does not cover the expenses of a curator ad litem there ought to be an alternative provision that does”. 
(c)
The Group was of the view that clarification is required as to whether paragraph 16 does cover the fees and expenses of a curator ad litem. If it does, the budget of the Tribunal could be increased to meet these expenses.  It is not the role of the Group to interpret legislation, and it is suggested that legal advice should be obtained as to which interpretation of paragraph 16 is correct.
             (d)      The Group noted that the person of skill was currently paid a fixed fee of £215 by the Tribunal.  The work carried out by a curator ad litem appears to fall into a vacuum in terms of fees which has resulted in curators ad litem not attending Tribunal hearings.  The experience of the Scottish Legal Aid Board is that the appointment of a curator ad litem typically costs in the region of £3000 inclusive of fees, outlays and VAT in family actions.
(e)    The Scottish Legal Aid Board may have paid fees for curators ad litem under the Mental Health (Scotland) Act 1984, though it maintains that this was only on the understanding that it was paying the fees of a solicitor conducting litigation on behalf of a client in the sheriff court. The Board maintains that the current legislation does not enable it to pay fees for curators.  Again, the Board would welcome clarification on who should pay the fees.

(f)      Schedule 2 of the 2003 Act in paragraph 10 empowers Scottish Ministers to make rules as to the practice and procedure of the Tribunal.  Such rules enable the Tribunal to commission medical and other reports in specified circumstances and also include provision for the circumstances in which a curator ad litem may be appointed.  If the suggestion in paragraph 13(b) on the early appointment by the Tribunal of a curator ad litem  to protect the legal interests of the patient when alerted to concerns about the patient’s ability to instruct a solicitor was accepted by Ministers, and curators ad litem knew they would receive payment, we believe the issue would be resolved. 
(g)       Options for consideration in resolving the issue of payment of curators ad litem:

The current system as discussed above requires at least two persons taking on three distinct roles sequentially. This leads to delays, inefficiencies and additional hearings and associated costs. It is ultimately a much greater strain on the public purse. There are three potential options from which a choice must be made on  resolving the issue of payment of fees and expenses of curators ad litem appointed by the Tribunal:
 1. The Scottish legal Aid Board should pay such fees and expenses.

 2. An ex gratia payment should be made by the Scottish Executive for payment of such fees and expenses.
3. The Tribunal should pay such fees and expenses.
15.
Inevitably the payment of a curator ad litem will come from the public purse, whether from the budget of the Tribunal, the Scottish Legal Aid Board or an ex gratia payment scheme. It does not appear to have been addressed in the Financial Memorandum accompanying the Mental Health Bill. We believe that Ministers need to clarify from which source such payments should come.

16.
As stated earlier, the involvement of 2/3 persons inevitably produces delays and additional Tribunal hearings, thus adding to the cost of the process.  It is essential that value for money should be obtained and, if the issues of expenses were clarified so that a curator ad litem is appointed by the Tribunal at an early date, substantial savings could be made in the cost of Tribunal hearings.  Additional hearings also place further unnecessary demands on MHO’s and RMO’s who are fully stretched, as well as additional, emotional strain on service users, carers and named persons and additional opportunity costs for NHS Boards and local authorities.  Advocacy workers will also be unduly burdened by extra hearings. 
17.
The Group acknowledges that it may be necessary to make changes to primary legislation or to the Practice and Procedure Rules of the Tribunal to enable the recommendations of the Group to be implemented, and, as previously suggested, legal advice should be obtained.

18.
It is suggested that (until any necessary legislative changes can be implemented) an ex gratia interim payment scheme for the payment of curators ad litem  should be introduced. This, of course, would have to be fully and adequately funded.
Recommendations

19.
The Group wish to make the following recommendations to Ministers:

1.
In order to reduce delays and cut the costs of Tribunal hearings, the Group  recommend that when the Mental Health Officer (MHO) is requested by the Responsible Medical Officer (RMO) to make application to the Tribunal for a Compulsory Treatment Order, and there is concern in relation to the person’s capacity to instruct a solicitor or arrange legal representation, the MHO shall, within forty eight hours of that request, advise the Tribunal accordingly. On receipt of such advice, the Tribunal will appoint a curator ad litem to protect the legal interests of the patient. 
2.
It is suggested that the Ministers of Health and Justice should consider whether the fees rendered by curators ad litem can be met by the President of the Mental Health Tribunal in terms of paragraph 16 of Schedule 2 of the 2003 Act, or whether legislative change or a change in the Tribunal Rules is required to determine how provision for payment should be made.  To this end, it is suggested that Counsel’s Opinion should be obtained.  Counsel should also be asked to consider whether the Scottish Legal Aid Board have power to pay fees for curators ad litem. 

3.
Until the issue of responsibility for payment of fees is resolved, it is suggested that the fees rendered by a curator ad litem appointed by the Tribunal should be met from an ex gratia interim payment scheme funded by the appropriate government department. 
4.
Consideration should be given to introducing a practice note or guidance to curators ad litem as to their duties towards the patient.

5.
The interests of patients in certain parts of Scotland may not be protected at present, due to the shortage of legal representatives, and it is recommended that the Law Society should reinstate on their website the list of solicitors prepared to undertake mental health work pending the completion of the accreditation of mental health practitioners.

APPENDIX 1

Role of the Person of Skill

APPENDIX 2

Role of the Curator ad Litem
APPENDIX 1
Role of the Person of Skill:
The Person of Skill is appointed by the Tribunal to assess whether the patient has the capacity to instruct a solicitor. In order to do so he/she is provided with the full application. In the case of an application for a CTO for example this would be prepared by the MHO whose duties are as follows: 

1. To advise of: 

a) The measures being sought which may include:

i) The name and address of any hospital in which it is proposed the patient should be detained for the purpose of receiving treatment;

ii) Where and when the patient is required to attend for the purpose of receiving compulsory treatment in the community; 

iii) A specific address where the patient may be required to live;

iv) A requirement that the patient allow the MHO, the RMO or any person responsible for providing medical treatment, community care services, relevant services or treatment, care or service to the patient who is authorised for the purpose by the patient’s RMO to visit the patient where the patient resides;

v) Any imposition on the patient of a requirement to obtain the approval of the MHO to any proposed change of address; and 

vi) Any imposition of a requirement on the patient to inform the MHO of any change of address in advance of the change coming into effect. 

b) Any medical treatment, community services, relevant services or other treatment, care or service specified in the care plan by virtue of Sec 62 (5) (j) of the Act (appropriate treatment as assessed by the authors of the medical reports  relating to the patient); 

2. The application shall be accompanied by: 

i) Mental health reports from the RMO and another AMP;
ii) A Report by the MHO which will include an account of the performance of the duties imposed by Sec. 61 of the Act, namely to:

a)  Interview the patient;

b) Inform him that the application is to be made; 

c) Inform of his rights in relation to the application and the availability of advocacy services; 

d) Advise of the name and address of the patient; 

e) Advise of the a name and address of the named person if known; 

f) Prepare a social circumstances report;

g) Express a view on the mental health reports;

h) Provide details of any advance statement made by the patient; and 

i) Any other information considered to be relevant to the determination of the Tribunal.   

iii) The proposed care plan which is prepared by the MHO and which requires the MHO to:

a) Consult with the authors of the mental health reports;

b) consult with those who will be providing medical treatment, community  care services or other relevant services as recommended in the mental health reports;

c) Consult with any others whom the MHO considers it would be appropriate to consult.

d) Specify the type of mental disorder which the patient has; 

e) Specify the need of the patient for the treatment proposed by the authors of the mental health reports; 

f) Specify the medical treatment proposed, the names of those who will be responsible for so providing and the address at which treatment will be provided.

g) specify any community services or other relevant services which it is proposed to provide to the patient by virtue of an assessment in terms of the Children (S ) Act 1995 or the Social Work (S) Act 1968, the names of those responsible for so providing and the address at which such services are to be provided;

h) Which measures it is proposed should be authorised, all under reference to the measures set out at 1 (a) (i – vi) infra;

i) Where it is proposed that the patient be detained in hospital, the address of the proposed hospital.

j) Where it is proposed that the patient: attend at specified places dates and times with a view to receiving treatment or community services, reside at a specific address, allow visits by specific personnel, obtain the approval of the MHO to any change of address and advise the MHO of any proposed change in advance of the change taking effect, the details shall be specified in the proposed care plan.

It can be seen therefore that there is a vast range of information available to the Person of Skill for the purpose of informing the decision as to the patient’s capacity to give instruction. In addition to interviewing the patient, the Person of Skill almost invariably speaks to the ward staff and frequently to the patient’s named person if there is such a one and to support or advocacy workers. 

Once the Person of Skill has completed his/her enquiries, he/she reports to the Tribunal in writing and advises whether in his/her view the appointment of a curator  ad litem is appropriate. 

Where the Person of Skill considers that the patient is capable of giving instruction, he/she reports to the Tribunal in writing and that is the end of the matter as far as the Tribunal is concerned. The patient may seek to instruct the solicitor who has interviewed him/her as Person of Skill as his/her legal representative. This is entirely a matter for the patient.  

APPENDIX 2

Role of the Curator ad litem:

In other proceedings, the curator ad litem is appointed directly by the court. The first responsibility of the curator is to ascertain whether in fact the litigant is capable of giving instruction to which end the curator would carry out exactly the same exercise as is described above. Having established to his/her own satisfaction that the patient is incapax, the curator would proceed to decide, on the basis of the information available, whether to defend or compromise the litigation. Having made that decision, he would instruct legal representation for the purpose of achieving that end.
In the sheriff court, a convention has grown up, particularly in cases involving children whereby the court appoints a curator to protect the child’s best interests. This is based on the requirement of the Children (Scotland) Act 1995 to observe the three overarching principles governing the law relating to children which are firmly rooted in the welfare test. Presumably for pragmatic reasons there is no requirement on the solicitor appointed as “curator” to enter the proceedings although he or she may choose to do so. The only role of the curator is to represent what is considered by the curator to be in the child’s best interest. This may be achieved by attending and conducting any proof on behalf of the child, listening to the evidence and expressing a view at the end of the hearing as to what is, in the curator’s view, the course of action which would  best serve the child’s interest. In these circumstances, the curator is paid by the Scottish Legal Aid Board for all of the work undertaken by the curator whether it be in preparation for or during the proof.
In proceedings before the Tribunal, on receipt of the Person of Skill report, where the advice is that the patient is not able to give instruction, the Tribunal will appoint that person as  curator  ad litem. Whilst it is correct that the remit of the Person of Skill is to assess in the first instance the patient’s capacity to give instruction, having made the assessment, and having decided that the patient does not have capacity to instruct, in carrying out that exercise he has been privy to all the relevant information which would inform any assessment of whether the application should be opposed, which is after all the only decision which the curator ultimately makes. 
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