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Dear Colleague
REPORT TO MINISTERS BY WORKING GROUP INVESTIGATING THE ROLE OF CURATORS AD LITEM 
In June 2006, the Deputy Minister for Health and Community Care, Lewis Macdonald, asked Ian Miller, Chairman of the Mental Welfare Commission  to chair a working group to look at the issue of curators ad litem in relation to Tribunal hearings.  Ian Miller's group reported to Mr Macdonald in February 2007 and he has now considered the report.

The report made 5 Recommendations: 
1.
In order to reduce delays and cut the costs of Tribunal hearings, the Group  recommend that when the Mental Health Officer (MHO) is requested by the Responsible Medical Officer (RMO) to make application to the Tribunal for a Compulsory Treatment Order, and there is concern in relation to the person’s capacity to instruct a solicitor or arrange legal representation, the MHO shall, within forty eight hours of that request, advise the Tribunal accordingly. On receipt of such advice, the Tribunal will appoint a curator ad litem to protect the legal interests of the patient. 
2.
It is suggested that the Ministers of Health and Justice should consider whether the fees rendered by curators ad litem can be met by the President of the Mental Health Tribunal in terms of paragraph 16 of Schedule 2 of the 2003 Act, or whether legislative change or a change in the Tribunal Rules is required to determine how provision for payment should be made.  To this end, it is suggested that Counsel’s Opinion should be obtained.  Counsel should also be asked to consider whether the Scottish Legal Aid Board have power to pay fees for curators ad litem. 

3.
Until the issue of responsibility for payment of fees is resolved, it is suggested that the fees rendered by a curator ad litem appointed by the Tribunal should be met from an ex gratia interim payment scheme funded by the appropriate government department. 
4.
Consideration should be given to introducing a practice note or guidance to curators ad litem as to their duties towards the patient.

5.
The interests of patients in certain parts of Scotland may not be protected at present, due to the shortage of legal representatives, and it is recommended that the Law Society should reinstate on their website the list of solicitors prepared to undertake mental health work pending the completion of the accreditation of mental health practitioners.

Mr Macdonald accepted Recommendations 1 and 4 of the Working Group’s Report.  He considers that these might helpfully be implemented now. He has therefore written to Mrs Eileen Davie, President of the Mental Health Tribunal for Scotland, to suggest that she develops guidance to implement Recommendations 1 and 4 as soon as possible.  He has asked that she consults with the Mental Welfare Commission and the Law Society on the guidance.

Recommendations 2 and 3 address the issue of payments for curators.  Mr Macdonald was not minded to accept these recommendations.  He has however indicated that he remains of the view that the Act provides the necessary power for the Tribunal to pay the fees of curators appointed by the Tribunal and intends to take the necessary steps at the earliest opportunity to put this beyond doubt in the legislation.  In the meantime he has asked the Tribunal President to draw up a scale of fees for curators appointed by the Tribunal and to pay these fees.

Recommendation 5 is for the Law Society to consider.  I understand that while not able to replace the list of mental health lawyers on their website, they are offering to provide callers with details of lawyers in their area who are willing to act in mental health cases.  This would provide an interim solution while their accreditation scheme is further developed. 
I am sure that you will agree that these measures will ensure that patients’ rights are adequately protected.
Yours sincerely
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