



12

PART 29 OF THE SCHEDULE: REFINANCING

Section A: General

1. Project Co shall obtain the Board's prior written consent to any Qualifying Refinancing and both the Board and Project Co shall at all times act in good faith with respect to any Refinancing.

1A.
The Board and Project Co shall comply with their respective obligations under Section B of this Part 29 of the Schedule in relation to any Structured Refinancing.

2. The Board shall be entitled to receive a 50% share of any Refinancing Gain arising from a Qualifying Refinancing.

3. The Board shall not withhold or delay its consent to a Qualifying Refinancing to obtain a greater than 50% share of the Refinancing Gain.

4. Project Co shall promptly provide the Board with full details of any proposed Qualifying Refinancing, including a copy of the proposed financial model relating to it (if any) and the basis for the assumptions used in the proposed financial model.  The Board shall (before, during and at any time after any Refinancing) have unrestricted rights of audit over any financial model and documentation (including any aspect of the calculation of the Refinancing Gain) used in connection with the Refinancing whether that Refinancing is a Qualifying Refinancing or not.

5. The Board shall have the right to elect to receive its share of any Refinancing Gain as
:

(a) a single payment in an amount less than or equal to any Distribution made on or about the date of the Refinancing;

(b) a reduction in the Service Payments over the remaining term of this Agreement; or

(c) a combination of any of the above.

6. The Board and Project Co will negotiate in good faith to agree the basis and method of calculation of the Refinancing Gain and payment of the Board's share of the Refinancing Gain (taking into account how the Board has elected to receive its share of the Refinancing Gain under paragraph 5 above).   If the parties fail to agree the basis and method of calculation of the Refinancing Gain or the payment of the Board's share, the dispute shall be determined in accordance with Part 26 of the Schedule (Dispute Resolution Procedure).

7. The Refinancing Gain shall be calculated after taking into account the reasonable and proper professional costs that each party directly incurs in relation to the Qualifying Refinancing and on the basis that all reasonable and proper professional costs incurred by the Board will be paid to the Board by Project Co within 28 days of any Qualifying Refinancing.

8. Without prejudice to the other provisions of this Part 29 of the Schedule, Project Co shall:

(a) notify the Board of all Notifiable Financings on becoming aware of the same and again when they are entered into and provide full details of the same;  and

(b) include a provision in the Funding Agreements whereby it is entitled to be informed of any proposals which the Senior Funders may have to refinance the Funding Agreements.  

9. Terms used in this Part 29 of the Schedule shall, unless the context otherwise requires, have the following meanings:

"Distribution"

means: 

(a) whether in cash or in kind, any:

(i) dividend or other distribution in respect of share capital;

(ii) reduction of capital, redemption or purchase of shares or any other reorganisation or variation to share capital;

(iii) payments under the Junior Funding Agreements (whether of principal, interest, breakage costs or otherwise);

(iv) payment, loan, contractual arrangement or transfer of assets or rights to the extent (in each case) it was put in place after Financial Close and was neither in the ordinary course of business nor on reasonable commercial terms;

(v) the receipt of any other benefit which is not received in the ordinary course of business and on reasonable commercial terms, or

(b) the early release of any Contingent Funding Liabilities, the amount of such release being deemed to be a gain for the purposes of any calculation of Refinancing Gain.

"EEA" means from time to time the European Economic Area as created by The Agreement on the European Economic Area 1992 or any successor or replacement body, association, entity or organisation which has assumed either or both the function and responsibilities of the European Economic Area.

"Exempt Refinancing"

means:

(a) any Refinancing that was fully taken into account in the calculation of the Service Payments;

(b) a change in taxation or change in accounting treatment;

(c) the exercise of rights, waivers, consents and similar actions which relate to day to day administrative and supervisory matters, and which are in respect of 

(i)
breach of representations and warranties or undertakings;

(ii)
movement of monies between the [Project Accounts] in accordance with the terms of the Senior Funding Agreements as at Financial Close;

(iii)
late or non-provision of information, consents or licences;

(iv)
amendments to sub-contracts;

(v)
approval of revised technical and economic assumptions for financial model runs (to the  extent required for forecasts under the Funding Agreements);

(vi)
restrictions imposed by Senior Funders on the dates at which the Senior Debit can be advanced to Project Co under the Senior Funders Agreements and/or amounts released from [Escrow Account] during the [Initial Availability Period], each as defined in the Senior Funders Agreements
 and which are given as a result of any failure by Project Co to ensure that the construction work is performed in accordance with the agreed construction programme and which is notified in writing by Project Co or the Senior Funders to the Board prior to being given;

(vii)
changes to milestones for drawdown and/or amounts released from the [Escrow Account] during the [Initial Availability Period] set out in the Senior Funders Agreements and which are given as a result of any failure by Project Co to ensure that construction work is performed in accordance with the agreed construction programme and which is notified in writing by Project Co or the Senior Funders to the Board prior to being given;

(viii)
failure by Project Co to obtain any consent by statutory bodies required by the Senior Funders Agreements; or

(ix)
voting by Senior Funders and the voting arrangements between the Senior Funders in respect of the levels of approval required by them under the Senior Funders Agreements;

(d)
any amendment, variation or supplement of any agreement approved by the Board as part of any Qualifying Variation under this Agreement.

(e)
any sale of shares in Project Co [or HoldCo] by the shareholders or securitisation of the existing rights and/or interests attaching to shares in Project Co [or HoldCo provided that this paragraph (e) shall, in respect of shares in HoldCo, only apply for so long as HoldCo holds 100% of the issued share capital of Project Co];

(f)
any sale or transfer of the Junior Funders' existing rights and/or interests under the Junior Funding Agreements or securitisation of the Junior Funders' existing rights and/or interests under the Junior Funding Agreements; or

(g)
any Qualifying Bank Transaction.

"Insurance Undertaking"

has the meaning given in the rules from time to time of the Financial Services Authority;

"Junior Funder"

means a person providing finance under a Junior Funding Agreement.

"Junior Funding Agreements"

means [                    ] as at the date of this Agreement.

"Net Present Value"

means the aggregate of the discounted values, calculated as at the relevant date of each of the relevant projected Charitable Donations in each case discounted at [TBC]%;

"Notifiable Financings"

means any Refinancing described in paragraph (a) or (c) of the definition of Refinancing and any other arrangement which has or would have a similar effect or which has or would have the effect of limiting Project Co's or any Associated Company's ability to carry out any such arrangement.

"Project Accounts"
means accounts referred to in and required to be established under the Senior Funders Agreements.

"Qualifying Bank Transaction"

means:

(a) the syndication by a Senior Funder, in the ordinary course of its business, of any of its rights or interests in the Senior Funders Agreements;

(b) the grant by a Senior Funder of any rights of participation, or the disposition by Senior Funder of any of its rights or interests (other than as specified in paragraph (a) above in respect of the Senior Funders Agreements in favour of (i) any other Senior Funder (ii) any institution which is recognised or permitted under the law of any member state of the EEA to carry on the business of a credit institution pursuant to Council Directive 2000/12/EC relating to the taking up and pursuit of business of credit institutions or which is otherwise permitted to accept deposits in the United Kingdom or any other EEA member state (iii) a local authority or public authority (iv) a trustee of a charitable trust which has (or has had at any time during the previous two years) assets of at least £10 million (or its equivalent in any other currency at the relevant time) (v) a trustee of an occupational pension scheme or stakeholder pension scheme where the trust has (or has had at any time during the previous two years) at least 50 members and assets under management of at least £10 million (or its equivalent in any other currency at the relevant time) (vi) an EEA or Swiss Insurance Undertaking (vii) a Regulated Collective Investment Scheme (viii) any Qualifying Institution or (ix) any other institution in respect of which the prior written consent of the Board has been given;  and/or

(c) the grant by a Senior Funder of any other form of benefit or interest in either the Senior Funders Agreements or the revenues or assets of Project Co [or HoldCo], whether by way of security or otherwise, in favour of (i) any other Senior Funder (ii) any institution specified in paragraphs (b)(ii) to (vii) above (iii) any Qualifying Institution or (iv) any other institution in respect of which the prior written consent of the Board has been given.

"Qualifying Institutions"

means [          ]

"Qualifying Refinancing"

means any Refinancing that will give rise to a Refinancing Gain greater than zero that is not an Exempt Refinancing.

"Refinancing"

means:

(a) any amendment, variation, novation, supplement or replacement of any Funders' Agreement;

(b) the exercise of any right, or the grant of any waiver or consent, under any Funders' Agreement;

(c) the disposition of any rights or interests in, or the creation of any rights of participation in respect of, the Funders' Agreements or the creation or granting of any other form of benefit or interest in either the Funders' Agreements or the contracts, revenues or assets of Project Co whether by way of security or otherwise; or

(d) any other arrangement put in place by Project Co or another person which has an effect which is similar to any of (a)-(c) above or which has the effect of limiting Project Co's or any Associated Company's ability to carry out any of (a)–(c) above.

"Refinancing Gain"

means an amount equal to the greater of zero and [(A-B)], where

A = 
the Net Present Value of the Charitable Donations projected immediately prior to the Refinancing (taking into account the effect of the Refinancing using the Financial Model as updated (including as to the performance of the Project) so as to be current immediately prior to the Refinancing and on the assumption that Project Co incurs no liabilities as a result of the Refinancing of the Junior Funding Agreements) to be made over the remaining term of this Agreement following the Refinancing; and

B = 
the Net Present Value of the Charitable Donations projected immediately prior to the Refinancing (but without taking into account the effect of the Refinancing and using the Financial Model as updated (including as to the performance of the Project) so as to be current immediately prior to the Refinancing) to be made over the remaining term of this Agreement following the Refinancing.
"Regulated Collective Investment Scheme"

has the meaning given in the rules from time to time of the Financial Services Authority;

"Shareholder"

means any person from time to time holding share capital in Project Co or [HoldCo];
"Structured Refinancing"

means any Qualifying Refinancing falling within paragraph (a) of the definition of Refinancing to the extent that the same relates to the procuring by Project Co of loan facilities in addition to or in substitution for the Senior Debt and/or the Junior Debt.
PART 29 OF THE SCHEDULE: REFINANCING
Section B: Structured Refinancing Protocol
1. In this Section B of Part 29 of the Schedule:

"Combined Refinancing" means a Structured Refinancing involving a Senior Refinancing and a Junior Refinancing;
"Compensation Amount" means, on any given date, an amount equal to the maximum amount of compensation on termination that would be payable by the Board to Project Co in terms of Part 23 of the Schedule (Compensation on Termination);
"Compensation Estimates" means both the New Compensation Amount Estimate and the Original Compensation Amount Estimate;
"Compliant Quotation" means any Quotation other than a Non-Compliant Quotation;
"Contractor Guarantees" means the document(s) numbered [#] in Part [#] of the Schedule;
"Key Funding Document" means (a) the Senior Funding Agreements; (b) the Junior Funding Agreements; and (c) [any other agreement that the Parties agree to be material for the purposes of the financing of the Project  - TBC at financial close];
"Key Project Document" means (a) this Agreement; (b) the Construction Contract; (c) the Service Contracts; (d) the Senior Lender Collateral Warranties; (e) the Contractor Guarantees; (f) the Service Provider Guarantees; and (g) [any other agreement that the Parties agree to be material to the implementation of the Project (other than the Key Funding Documents) – TBC at financial close];
"Non-Compliant Quotation" means any Quotation which: (a) could result in a Compensation Amount in excess of the New Compensation Amount Estimate; and/or (b) requires the material amendment to or variation of any Key Project Document or any waiver of any material term of any Key Project Document (save to the extent detailed in the Information Memorandum);
"Optimal Compliant Refinancing" means the Optimal Refinancing excluding any Structured Refinancing proposed in terms of Non-Compliant Quotations;
"Optimal Refinancing" means the Structured Refinancing proposed in terms of a Quotation which gives rise to the largest Refinancing Gain;

"Qualifying Tenderer" means

(a)
in relation to the Senior Debt:

(i)
one or more Qualifying Banks;

(ii)
the Senior Funders (or one or any of them); and/or

(iii)
any other person or persons approved by the Board (acting reasonably); 

and/or;

(b)
in relation to the Junior Debt:

(i)
one or more Qualifying Banks; 

(ii) 
the Junior Funders (or one or any of them); and/or 

(iii) 
any other person or persons approved by the Board (acting reasonably);
"Quotation" means in respect of a prospective Structured Refinancing, an offer from a Qualifying Tenderer or Qualifying Tenderers in response to the Information Memorandum setting out all information relative to that Qualifying Tenderer's proposed involvement in the Structured Refinancing, including (without limitation):

(a)
the proposed amount of senior debt and/or junior debt to be advanced; 

(b) 
the proposed margin, and fees payable in relation to the senior debt to be advanced and/or the proposed rate of interest applicable to, and fees payable in relation to, the junior debt to be advanced; 

(c) 
any commitment, arrangement or other fees payable as a result of effecting the Structured Refinancing; 

(d) 
any reserving requirements under the proposed new funding documentation; 

(e) 
the proposed repayment profile of the senior debt and/or the junior debt; 

(f) 
hedging arrangements; 

(g) 
unless the Board has previously indicated in writing that it does not require this information or where the Structured Refinancing proposed does not give rise to a Refinancing Gain in a lump sum, details of the level of the Monthly Service Payment that would be payable following the proposed Structured Refinancing if the Board's share of the prospective Refinancing Gain arising as a result of the proposed Structured Refinancing were to be applied in reduction of the level of Monthly Service Payment payable;
"Senior Funder Collateral Warranties" means the document(s) numbered [#] in Part [#] of Schedule [#];
"Service Provider Guarantees" means the document(s) numbered [#] in Part [#] of Schedule [#].
2.1 If Project Co intends to carry out a Structured Refinancing it shall follow the procedure set out in this Section B of Part 29 of the Schedule. 

2.2
Subject to paragraph 8, any proposed Structured Refinancing shall include both the refinancing of loans made to Project Co in terms of the Senior Funding Agreements (a "Senior Refinancing") and the refinancing of loans made to Project Co in terms of the Junior Funding Agreements (a "Junior Refinancing").

2.3
If the proposed Qualifying Refinancing has been required by the Independent Director pursuant to Article [#] of the Articles of Association, Project Co will propose a Senior Refinancing and/or Junior Refinancing as so directed by the Independent Director.
3.1 In advance of commencing the process to implement a Structured Refinancing in terms of paragraphs 4 to 11 the Parties shall agree a budget to cover the proper and reasonable costs of such Structured Refinancing. 

3.2
If no agreement is reached regarding a budget for the proper and reasonable costs of such Structured Refinancing, the Independent Director shall determine the budget, after receiving advice from an appropriate firm with substantial experience of refinancing PPP projects. 

3.3
If the Board has agreed to meet the costs of implementing the Structured Refinancing and such Structured Refinancing is subsequently not completed the costs and expenses reasonably and properly incurred by Project Co in connection with such proposed Structured Refinancing (the "Refinancing Costs") shall first (subject to a maximum of the amount set out in the agreed budget) be met out of any Surpluses that have been generated (but not yet paid to the Qualifying Charity) by Project Co. 

3.4
To the extent that such Surpluses are not sufficient to meet the Refinancing Costs in full, the balance of the Refinancing Costs which have been met by Project Co shall be paid by the Board to Project Co within 20 Business Days of a written demand therefor by Project Co, supported by all such information as is reasonable to evidence the amount of such Refinancing Costs. Notwithstanding the foregoing, in the event that there is a subsequent successful Refinancing, any such Refinancing Costs will be reimbursed to the Board prior to calculating any Refinancing Gain from such subsequent Refinancing.

4
Project Co shall agree with the Board the basis and methodology upon which it will calculate its estimate of the maximum Compensation Amount that could arise if the proposed Structured Refinancing were to take place and the maximum Compensation Amount that could have arisen if the proposed Structured Refinancing did not take place (the "Compensation Calculations").

5
Following agreement of the Compensation Calculations, Project Co shall prepare an information memorandum in respect of the proposed Structured Refinancing setting out the following information: 

5.1 
an executive summary of the structure of the Project; 

5.2 
a detailed summary of each Key Project Document and each Key Funding Document; 

5.3 
details of the ownership, organisation and management of Project Co; 

5.4 
financial information regarding Project Co, the Service Provider(s), the Contractor (but only to the extent such information memorandum is being prepared prior to the second anniversary of the Actual Completion Date), the Junior Funders including details of experience in projects procured under the PFI, the nature and extent of involvement in the Project, and any parent company or other credit support of their respective obligations under the relevant Key Project Document; 

5.5 
a detailed Project description; 

5.6 
a risk matrix showing the risk allocation between Project Co, the Board, the Contractor(s) and the Service Provider(s) in relation to the major risks involved in the Project; 

5.7 
an indicative term sheet in relation to the senior debt terms and the junior debt terms sought to be achieved as a result of the proposed Structured Refinancing to be effected; 

5.8 
any amendments required to the Key Project Documents; and

5.9 
if the Board has made that decision at the time of the preparation of such information memorandum, whether or not the Board intends to take its share of the Refinancing Gain arising from the proposed Structured Refinancing as a lump sum or as a reduction in the Monthly Service Payment over the remaining term of the Agreement (or as a combination of both options)

(the "Information Memorandum").

6
Following preparation of the Information Memorandum Project Co shall issue the Information Memorandum to the Board for consideration together with Project Co's estimate (based, in the case of paragraphs 6.1 & 6.2, upon the Compensation Calculations) of the following:

6.1
the maximum Compensation Amount that could arise if the proposed Structured Refinancing were to take place to which the Information Memorandum relates based upon the indicative term sheets referred to in paragraph 5.7 (the "New Compensation Amount Estimate"); 

6.2
the maximum Compensation Amount that could have arisen if the Structured Refinancing did not take place (the "Original Compensation Amount Estimate"); 

6.3
the Refinancing Gain that would arise if the Structured Refinancing to which the Information Memorandum relates were to take place; and

6.4
unless the Board has previously indicated in writing that it does not require this information or where the Structured Refinancing proposed does not give rise to a Refinancing Gain in a lump sum, the level of the Monthly Service Payment that would be payable if the Board's share of the prospective Refinancing Gain referred to in paragraph 6.3 were to be applied in reduction of the level of Monthly Service Payment payable.
7
Within 20 Business Days of receipt of the Information Memorandum and the Compensation Estimates the Board shall notify Project Co whether or not it agrees to those terms of the Information Memorandum listed in paragraphs 5.7 and 5.8 and the New Compensation Amount Estimate. If the Board does not so agree the Board and Project Co shall within 10 Business Days of the Board's notification to that effect meet with a view to discussing and agreeing those terms of the Information Memorandum listed in paragraphs 5.7 and 5.8 and the New Compensation Amount Estimate.

8
Following agreement of the Information Memorandum and the New Compensation Amount Estimate, Project Co shall seek to obtain Quotations from Qualifying Tenderers in relation to the proposed Structured Refinancing based upon the terms of the Information Memorandum and shall stipulate a date by which such Quotations must be returned to Project Co, being no earlier than 20 Business Days and no later than 40 Business Days, following issue of the Information Memorandum (the "Response Period"). Project Co shall use reasonable endeavours to obtain not less than 3 Quotations from such persons from whom it would be reasonable to obtain Quotations (in each case having regard to the terms of the Funding Agreements, the proposed term sheets for the Structured Refinancing set out in the Information Memorandum, the financial markets relevant to the proposed Structured Refinancing and any other relevant factors affecting the Project at such time).

9
At the end of the Response Period if Project Co has received Quotations, Project Co shall evaluate each such Quotation to determine which of the Quotations will result in the Optimal Refinancing and which will result in the Optimal Compliant Refinancing.

10
Within 5 Business Days of determination by Project Co which Quotation will result in the Optimal Refinancing and which will result in the Optimal Compliant Refinancing, Project Co shall provide to the Board copies of each of the Quotations which have been evaluated by Project Co together with a report identifying the Optimal Refinancing and the Optimal Compliant Refinancing. In the event that the Board does not agree with Project Co's calculation of the Optimal Refinancing, Project Co's calculation of the Optimal Compliant Refinancing or Project Co's opinion as to whether a Quotation is a Compliant Quotation or a Non-Compliant Quotation, such matter shall be determined in accordance with Part 26 of the Schedule (Dispute Resolution Procedure).

11
Within 20 Business Days of agreement or determination of the Optimal Refinancing and the Optimal Compliant Refinancing, the Board shall notify in writing to Project Co which, if any, of the Quotations provided to it by Project Co it wishes to be implemented (the "Selected Refinancing") and the Board's consent in terms of paragraph 1 of Section A of Part 29 of the Schedule shall be deemed to be given.

12
Project Co shall use all reasonable endeavours to implement the Selected Refinancing.

� 	Boards should take into account UK Accounting Standards when deciding how to take any share in refinancing out of the project.  Under current Accounting Standards Boards will be required to take the benefit by way of a reduction in Service Payments under Paragraph 5 (b) to ensure that benefits from the Project are seen to be applied to the Project.


� Subject to Scottish Executive Health Department Private Finance and Capital Unit changes to cover administrative waivers etc


� These definitions should follow those contained in the Senior Funders Agreements – the Initial Availability Period being the construction phase drawdown period.  These will need to be checked.


� Any attempt by banks to attempt to conceal refinancings behind elaborate avoidance structures will be regarded as a serious breach of these provisions and dealt with accordingly.


� If there are particular institutions which for particular reasons do not come within the other heads of Qualify Bank Transaction bidders may propose to the Board that such institutions be included as Qualifying Institutions.  In the light of the broad drafting of the other provisions in the definition of Qualifying Bank Transaction, the Board would expect any such proposal to be specific and limited.  Broad group definitions will not be entertained.


For listed bond transactions the following may be inserted.


"(a) any holder in due course of any security arising under or constituted by the Senior Funding Agreements in respect of which an application has been made for such security to be admitted to listing, either;


(i) on the Official List of the Financial Services Authority in its capacity as competent authority for the purposes of Part IV of the financial Services and Markets Act 2000 (and to trading on the London Stock Exchange); or


(ii) to the competent authority in any other EEA state; or


(b) in a situation where any security arising under or constituted by the Senior Funding Agreements Is no longer admitted to listing as described in paragraph (a) above, any person whose ordinary activities involve them in acquiring, holding or disposing of investments (as principal or agent) for the purposes of their business where the acquisition of the rights of a Senior Funder in the grant or disposition is made in concert with the [Shareholders and/or the Junior Debit Holders] for the purpose of giving rise to a Refinancing Gain; or


(c) a trustee for any other entity listed in paragraph (b) (ii) to (viii) or (c) (ii) or (iii) of the definition of Qualifying Bank Transaction other than a trustee whose acquisition, grant or disposition is made in concert with the [Shareholders and/or the Junior Debt Holders] for the purpose of giving rise to a Refinancing Gain."
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