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Dear Mr Frost
CONSENT AND DEEMED PLANNING PERMISSION BY THE SCOTTISH MINISTERS FOR THE CONSTRUCTION AND OPERATION OF THE LOCHLUICHART WIND POWERED ELECTRICITY GENERATING STATION, NEAR DINGWALL, ROSS AND CROMARTY
1. It is recognised in this correspondence that  LZN Ltd (a joint venture company comprising Infinergy Ltd and the Lochluichart Estate) is the Section 36 Applicant.

2. I am directed by the Scottish Ministers to refer to the application dated 11 November 2005, as amended by the supplementary environmental information submitted on 24 October 2006 and 31 May 2007 under section 36 of the Electricity Act 1989 (“the Act”), for the consent of the Scottish Ministers to construct and operate a wind powered electricity generating station at Lochluichart, near Dingwall, Ross and Cromarty (grid reference NH325678) and for their direction under section 57(2) of the Town and Country Planning (Scotland) Act 1997 that planning permission for the development be deemed to be granted.
3. The Scottish Ministers have considered the submissions prepared by you in support of the application, submissions made following the formal consultation and all matters raised by other bodies.  For the reasons set out below, the Scottish Ministers have decided to consent to the application and have issued a direction that planning permission is deemed to be granted.

Description and background

4. The Lochluichart wind farm site lies approximately 18km north-west of Dingwall in the Highland Council administrative area of Ross and Cromarty East. The development lies on the higher land between Loch Luichart and Loch Glascarnoch.  The land mainly comprises of unenclosed grazed upland wet heath, there is a row of crags rising to just over 600 metres immediately to the west of the site and the Corriemoillie Forest, a coniferous plantation with young trees lies to the east.  The original application comprised 43 turbines but this was reduced in size by addendum to 22, and then further reduced by addendum to 17 with a maximum installed capacity of 51MW .
Consultation

5. A number of relevant organisations and directorates were consulted by the Scottish Ministers who have considered all recommendations and other material considerations and imposed a number of mitigation conditions as detailed in the consent and identified below.

Planning Policy and Advice

6. Highland Council supported the application: Ross and Cromarty Planning Committee considered the proposed 22 turbine scheme on 17 April 2007 and resolved to raise no 
objection subject to the removal of a further five turbines. You  subsequently 
submitted an addendum for the revised 17 turbine scheme and Highland Council formally responded to the consultation on 10 
July 2008 confirming support to the proposal subject to a number of conditions derived from their own consultation. These conditions are detailed in paragraph 6 of the consent (planning conditions). 
7. There are a number of National and Local Planning Policy Guidelines particularly relevant to the consideration of this proposal:

Scottish National Planning Policy Guideline (SPP)1:  The Planning System
(November 2002)

SPP1 provides an overview of the land use planning system and promotes sustainable development by encouraging the use of natural resources, highlighting the Scottish Government’s commitment to tackling climate change.

National Planning Policy Guideline (NPPG)5: Archaeology and Planning
(January 1994)


NPPG 5 indicates that archaeological remains are non–renewable and should 
be regarded as part of the environment to be protected and managed.  
Archaeological remains should be preserved wherever feasible and where 
this is not possible, recorded before destruction.

SPP 6 Renewable Energy (March 2007)

SPP6 encourages the development of a diverse range of renewable energy 
technologies, community and stakeholder engagement, maximising economic 
and social benefits, guiding development to appropriate locations and 
providing clarity when assessing specific proposals.

NPPG 14: Natural Heritage (January 1999)


NPPG 14 encourages sustainable development in harmony with the natural 
environment 
including landscape, habitat and ecology, including those areas 
which 
may not form part of a formal designation.

SPP 15: Planning for Rural Development (February 2005)


SPP 15 encourages modernisation and diversification of the rural economy 
including renewable energy development.
PAN 45: Renewable Energy Technologies (revised 2006)

PAN 45 sets out good practice guidance in respect of the issues raised by wind-farm developments including siting in the landscape, visual impact and noise.

It states that -  There are no landscapes into which a wind farm will not introduce a new and distinctive feature. Given the Scottish Ministers' commitment to addressing the important issue of climate change and the contribution expected from renewable energy developments, particularly wind farms, it is important for society at large to accept them as a feature of many areas of Scotland for the foreseeable future." (paragraph 71). 

But, "This is not to suggest that areas valued for their international or national landscape and nature conservation interest will have to be sacrificed." (paragraph 72).

And, "A cautious approach is necessary in relation to particular landscapes which are rare or valued, such as National Scenic Areas and proposed National Parks and their wider settings .... In a regional context care should also be exercised within Areas of Great Landscape Value and Regional Parks. Other landscapes are not especially valued and a significant change in some landscapes may be considered acceptable .... " (paragraph 75).

PAN 45 notes that "The cumulative impact of a number of neighbouring developments may also be a relevant consideration" (paragraph 89) and advises that the cumulative effects of wind farm development can arise in a number of circumstances including "an existing wind energy development and a proposed extension to that development." (paragraph 91).

Finally, PAN 45 notes the important contribution that tourism, mainly associated with Scotland's natural, scenic and cultural heritage, makes to the rural economy. "It is therefore important that the role of tourism in the rural economy and the assets on which is it based should be reconciled with the need to promote renewable energy generation" (paragraph 172).
PAN 56: Planning and Noise
PAN 58: Environmental Impact Assessment
PAN 60: Planning and Natural Heritage

Highland Structure Plan (2001)

All policies in the Structure Plan are predicated on the Plan's sustainability objectives and strategic themes which are particularly reflected in the General Strategic Policies G1-G8. 

Policy G2 Design for sustainability in particular details a number of criteria against which proposed developments will be assessed. These include the extent to which the proposal:
• is compatible with service provision (water and sewerage, drainage, roads, schools,  
electricity)

• maximises energy efficiency in terms of location, layout and design, including the    
utilisation of renewable sources of energy

• impacts on individual and community residential amenity

• impacts on the following resources, including pollution and discharges, particularly 
within designated areas - habitats, species, landscape, scenery, freshwater 
systems, marine systems, cultural heritage, air quality

• demonstrates sensitive siting and high quality design in keeping with local 
character and historic and natural environment and in making use of appropriate 
materials

• contributes to the economic and social development of the community.

Developments which are judged to be significantly detrimental in terms of the stated

criteria shall not accord with the Structure Plan.
 Policy G6 Conservation and promotion of the Highland heritage
"The Council will seek to conserve and promote all sites and areas of Highland identified as being of a high quality in terms of nature conservation, landscape, archaeological or built environment." This includes local landscape designations such as Areas of Great Landscape Value (AGLV's) that are identified within local plans.
The Structure Plan contains specific policies in relation to renewable energy.
Policy El Distributed renewable energy developments
"The Council supports the utilisation of the region's distributed renewable energy resource, including hydro, wind, wave and tidal stream power. Proposals will be assessed against the provisions of the General Strategic Policies. 

Approvals for renewable energy developments will normally be for a temporary period only (tied to the lifetime of a project), with provision where appropriate for the removal and reinstatement of affected areas. Earlier action for removal and reinstatement will be required in the event of premature permanent cessation of energy production."
Policy E2 Wind energy developments
"Wind energy proposals will be supported provided that impacts are not shown to be significantly detrimental. In addition to the General Strategic Policies, wind energy proposals will be assessed in respect of the following:
· visual impact;

· noise;

· electro-magnetic interference;

· roads, bridges and traffic;

· aircraft flightpaths / MOD operations; and

· cumulative effects."
Other Structure Plan policies relevant to this case include:-
Policy L4 Landscape character
"The Council will have regard to the desirability of maintaining and enhancing present landscape character in the consideration of development proposals, including offshore developments."
Policy T6 Scenic views
"The Council will protect important scenic views enjoyed from tourist routes and viewpoints, particularly those specifically identified in Local Plans. There will be a presumption against development in narrow areas of land between roads and railways and open water."
Policy BCI Preservation of archaeological sites

"Archaeological sites affected by development proposals should be preserved, or, in

exceptional circumstances where preservation is impossible, the sites will be recorded at developers' expense to professional standards. Provision will be made in Local Plans for the appropriate protection, preservation and enhancement of archaeological sites."
Ross and Cromarty East Local Plan (2007)

The Ross and Cromarty East Local Plan does not contain any specific policies with regard to renewable energy schemes. However, it does recognise the potential within the area.
The site lies within an area covered by Background Policy 3 (BP3) which states:
"The Council will only approve development if there are no significant adverse effects on heritage, amenity, public health and safety interests."
Policy GSP14 - Habitats and Species
"The Council will encourage the management and maintenance of areas supporting the following habitats and species, where these contribute to the coherence of the Natura network or are of major importance:
• Habitats and species listed under Annex I of the EC Habitats Directive;

• Habitats and species of community interest listed in Annexes II, IV, and V; and

• Habitats of naturally occurring wild birds, particularly those in Annex I of the EC


Birds Directive and migratory species.
This policy will also apply to species listed in Schedules 1, 5 and 8 of the Wildlife and

Countryside Act 1981 as amended.
All these resources will be given full consideration in the assessment of development

proposals that may affect them, and developments that are judged likely to have significantly detrimental effects shall not accord with the plan. In respect of the animals and plants identified in Annex IV, planning permission will not be granted unless it is demonstrated that the proposal will either not impact adversely on any European Protected Species in the area, or that all 3 tests in Regulation 44 of the Habitats Regulations are satisfied."
Highland Renewable Energy Strategy and Planning Guidelines (2006)
The strategy was approved by the Highland Council on 4 May 2006 as supplementary planning guidance that now forms a material consideration in the determination of relevant planning applications. It is also used to promote appropriate renewable energy development in terms of achieving local business and community benefit whilst seeking to influence national policymaking and regulatory activity.
Policy E7 of the Strategy states that apart from preferred and possible development areas for national and major scale onshore wind farms:
"Elsewhere in Highland there will be a presumption against development. Any proposals for national and major projects will have to overcome a precautionary approach to planning approval. Any development would also need to show that there is no scope for alternative development within other preferred and possible development areas."
Policy N1 of the Strategy seeks information on the form of 'local content' of the works. The term 'local content' refers to the amount of work and the value of supply contracts undertaken by local businesses.
At its meeting on 31 May 2006, The Planning, Development, Europe and Tourism Committee agreed to the following guidelines for minimum acceptable levels of local

content in capital expenditure:

• 50% Highland content recognising the established transport, civil engineering and fabrication capabilities in this area together with the opportunities for specialist manufacturing start-up.
• 75% Highlands & Islands content recognising the existence of other centres of expertise and production across this wider area.
• 90% Scottish content because the expertise exists within Scotland to deliver virtually all of the necessary project elements from within the national renewable energy supply chain, whilst acknowledging the wider opportunities for export activity, joint venturing and innovation / technology transfer.
Other Consultee responses

8. Scottish Natural Heritage (SNH) initially objected to the proposal on the grounds that it would have significant adverse impacts upon the landscape character and visual amenity. Following further consultation and the removal of 21 turbines, SNH removed their objection subject to a number of conditions being imposed to protect birds, otter, wildcat and badgers. Additional SNH recommendations related to construction method statements and a reinstatement plan. In consideration of the final 17 turbine scheme, SNH confirmed their support for the development dependant on their previous recommendations being imposed, these are secured by conditions 6.3, 28, 36- 40,42,43 and 45 in the consent. 
9.
The hydrological impacts of the development have been assessed by the 
Scottish Environment Protection Agency (SEPA). SEPA initially objected 

to the proposal as it was felt the level of detail provided was inadequate. 
Following consultation on addendums, SEPA withdrew their objection but 
highlighted a number of issues of concern including the necessity for a 
method statement to ensure the regular and emergency measures are in 
place to monitor and manage the compound area, the concrete batching plant 
area and borrow pits. These are secured by conditions 6.3 and 6.48 - 51. 

10.
SEPA also recommended conditions relating to turbine distance from 
watercourses and water bodies, culvert abutments set back from bank edges, 
construction operations to avoid activity in periods of high rainfall. These 
recommendations are secured by conditions 6.3,16 and 37 in the consent.  
11.
SEPA has advised that authorisation under the Water Environment 
(Controlled 
Activities) (Scotland) Regulations 2005 (“the 2005 Regulations”) 
will be required before operations can commence.  On the basis of the 
information available at this time, and without prejudice to the determination 
process under the 2005 Regulations, SEPA are satisfied the proposed details 
will be unlikely to cause a significant problem in the granting of authorisation.  
SEPA have assessed the development and allocated a Category 1 status, 
which is defined as ‘the proposal accords with the Water Framework Directive’ 
and is capable of being authorised.  You should note however that it is the 
Applicant's obligation to ensure the development meets its legal obligations, in 
particular under the 2005 Regulations.  Accordingly you are strongly advised 
to advance this matter with SEPA at the earliest opportunity.
12.
The Royal Society for the Protection of Birds (RSPB Scotland) did not 
object to the proposal, but recommended that maintenance visits to the 
turbine closest to Diver lochs should be conducted in a vehicle. RSPB further 
recommended that the turbine closest to the breeding loch should be located 
a minimum of 300 metres from the loch and construction should not be 
undertaken within 900 metres during the bird breeding months.  These 
recommendations are secured by conditions 6.43 - 45 in the consent. 
13.
Forestry Civil Engineering (FCE) initially felt there was insufficient  
information in the Peat Stability Assessment and made a number of  
recommendations.  You subsequently addressed these concerns to the 
satisfaction of FCE.  Mitigation measures in respect of peat slide management 
on site have been secured by conditions  6.52 – 61 in the consent.
The Applicant’s Case
14.
You have outlined the process which led to the selection of this site.  Since 
2002, Infinergy Ltd considered many sites throughout the UK and numerous 
sites within the Highlands were identified. At this stage, an ecologist 
conducted a walk-over survey of potential sites within the Lochluichart Estate. 
This survey indicated that the area finally selected contained largely degraded 
habitats with little evidence of populations of species of high conservation 
interest.   
15.
You outline in your Environmental Statement that after a thorough secondary 
planning and environmental appraisal, the site exhibited the following:

· It did not lie within a landscape designation

· It did not lie within an ecological designation

· Due to the topography of the site it appeared well contained in visual terms, particularly from nearby residential properties

· The distances from the nearest residential properties are such that potential noise impacts can be avoided

· The land lies near a trunk road and there is good access to the site

· The land on the site itself had been heavily grazed, and in parts agriculturally 
improved and artificially drained

· There are existing electricity lines near the site that can be used to make a grid connection

· The average wind speed at the site is above 7m per second at a height of 45m
The Scottish Ministers’ Consideration
16.
In assessing the ecological impacts of this proposal, the Scottish Ministers are 
of the opinion that the ecological effects of the wind farm are not likely to be 
significant and that, subject to condition, there is no reason why this proposal 
should be rejected on ecological grounds.  At the expense of the company, 
an 
Ecological Clerk of Works should be appointed to monitor compliance with 
the 
ecological works which have been approved and required in the consent. The 
Ecological Clerk of Works shall also advise the Company on the 
conservation 
of nature and advise on micro-siting of turbines and tracks.  
17.
Scottish Ministers, as competent authority, undertook an Appropriate 



Assessment of the potential impacts of the proposal on the integrity of the 
Achanalt Marshes Special Protection Area (SPA). The assessment 
concluded 
that the development will not adversely affect the integrity of the SPA. 

18.
While the consent is based on an assessment of impacts as they presently stand, the Company should be aware of obligations under the Conservation (Natural Habitats &c.) Regulations 1994 (as amended) towards European Protected Species(EPS). In this respect the protection of EPS are addressed by conditions 6.36 – 6.42.
19.
In assessing the ornithological impacts of this proposal, the Scottish Ministers 
have determined that bird monitoring plans should be in place and mitigation 
measures should be implemented to protect sensitive breeding bird species. 
These measures are addressed by conditions 6.43 -6.46.
20.
In assessing the hydrological impacts of the development, the Scottish 
Ministers consider it necessary to protect water quality and control pollution.  
SEPA have requested that rigorous environmental precautions and 
procedures are undertaken by you during construction. In this respect Scottish 
Ministers have applied several conditions to address these issues. As 
previously stated, authorisation under the Water Environment (Controlled 
Activities) (Scotland) Regulations 2005 is required before operations can 
commence; you are obliged to ensure the development meets its legal 
obligations under the 2005 Regulations.

21.
In assessing the noise and traffic issues in respect of the proposals, Ministers 
consider it necessary to minimise disturbance of the community in the vicinity 
of the site as a result of the commencement of the development. Traffic and 
noise issues have been addressed by conditions 6.51 and 6.62 - 6.64.  
22.
Following peat risk assessment, Scottish Ministers are satisfied the company has taken into account suitable mitigation measures to manage the risk of peat  landslide associated with the development. You are required to  fully assess the risk of peat landslide during construction work 
in accordance with the Scottish Government guidance published Jan 2007, and 
employ a competent multi-disciplinary team of 
professionally qualified 
personnel to do so.  This is addressed by conditions 6.3 and  6.52 - 6.61.

23.
The Environmental Statement and supplementary information submitted by 
you was assessed in respect of national and local economic benefit. Scottish 
Ministers consider the development will make a valuable contribution towards 
achieving renewable energy targets which aim to combat the effects of 
climate change. It was also considered that the development accords with 
Scottish Government policy to grow the Scottish economy and SPP6 
planning 
guidance on renewable energy.  The Environmental Statement and 
supporting information estimates that the on-site construction 
workforce will  
total between 80 and 100.  Employment during the 
operational phase is  
estimated at 2-3 full time locally based service 
engineers and 1-2 centrally 
based staff.
24.
In addition, Scottish Ministers received 9097 public representations (3170 
objections and 5927 in support) pursuant to 
the Electricity (Application for 
Consent) Regulations 1990, and these were taken 
into account as part of the 
determination process. The representations were considered and conditions 
have been included to mitigate concerns in respect of noise, ecology, visual 
amenity, transport and traffic.  The Scottish Ministers are 
satisfied that 
whilst this development may have a temporary 
impact on the 
amenity of local residents, this is outweighed by 
the benefits of renewable 
generation.
25.
Scottish Ministers are content they have had access to sufficient information  
to allow them to make a determination on the application. Scottish Ministers 
have considered all material issues relating to the application. Following 
consultation, a number of additional generic conditions have been applied to 
the consent which reflect the evolving legislation and nature of wind farm 
development and seek to build on good practice.

The Scottish Ministers’ Determination
Public Local Inquiry
26.
Before arriving at a decision on this proposal, Scottish Ministers must 
consider whether a Public Local Inquiry (PLI) should be held.  In terms of 
Schedule 8 to the Electricity Act 1989, if the planning authority made a valid 
objection and did not withdraw it, Scottish Ministers must convene a PLI 
before determining the application.  As Highland Council did not object to the 
Lochluichart application a PLI is not a statutory requirement.
27.
Paragraph 3(2) of Schedule 8 to the Act, requires Scottish Ministers to 
consider all the objections they have received in pursuance of the Electricity 
(Application for Consent) Regulations 1990 (“the 1990 Regulations”), together 
with all other material considerations, with a view to determining whether a 
public inquiry should be held and if they think it appropriate to do so, cause a 
PLI to be held.
Decision

28.
In reaching the decision not to cause a PLI to be held, Scottish Ministers are 
content that adequate opportunity was afforded for public representation and 
that those with a right to make representations could have their 
representations properly taken into account. The Scottish Ministers have 
considered all other material considerations and consider that it would not be 
appropriate for a PLI to be held. 

29.
The Electricity Works (Environmental Impact Assessment) (Scotland) 
Regulations 2000 (“the 2000 Regulations”) prohibit the Scottish Ministers from 
granting consent unless they have fully considered the environmental 
information, as defined in those Regulations.
30.
The Scottish Ministers have considered the environmental information carefully; 
in addition to the Environmental Statement and supplementary Addenda, they 
have considered the submissions prepared by Highland Council and all other 
relevant consultees. Scottish Ministers have also considered representations 
made by other persons about the likely environmental effects of the 
proposed 
development.
31.
The Scottish Ministers are content that they have had access to sufficient 
information to assess the likely environmental impact of the project to enable 
them to make a determination on the application. 

32.
Schedule 9 of the Act places a duty on the Company to have regard to the 
desirability of preserving natural beauty of the countryside, of conserving flora, 
fauna and geological or physiographical features of special interest and of 
protecting sites, buildings and objects of architectural, historic or 
archaeological interest.  It requires 
the Company to do what it reasonably 
can to mitigate any effect that the development would have on these features.  
Schedule 9 also requires the Scottish Ministers have regard to the desirability 
of these matters and the extent to which the Company has complied with its 
duty to mitigate.
33.
The Scottish Ministers have considered the desirability of these matters and 
are satisfied that the Company has had due regard to 
these features and 
complied with this duty and consequently consent to this 
proposal and the 
mitigation measures to be implemented in terms of section 
36 of the 
Electricity Act 1989, and issue a direction that 
planning permission be 
deemed to be granted in terms of 
section 57 of 
the Town and Country 
Planning (Scotland) Act 1997. The section 36 
consent is subject to 7 
conditions and the deemed planning 
permission is  
subject to 65 conditions.  
A copy of the consent is enclosed with this letter.
34.
Copies of this letter have been sent to Highland Council as the Planning 
Authority and to all those consultees who responded to this proposal.  This 
letter and the consent will be published on the Scottish Government website.

35.
Within 2 months of the approval of the development (and within two months of 
the final commissioning if there has been any variation on the original 
approved plan), the Company shall provide to the Scottish Ministers a detailed 
plan showing the site boundary and all turbines, anemometer masts, access 
tracks and infrastructure in a format compatible with the Scottish 
Government's Spatial Data Management Environment (SDME), along with 
appropriate metadata.  The SDME is based 
around Oracle RDBMS and ESRI 
ArcSDE and all incoming data should be supplied 
in ESRI shapefile format. 
The SDME also contains a metadata recording system 
based on the ISO 
template within ESRI ArcCatalog (agreed standard used by the Scottish 
Government) and all metadata should be provided in this format.
36.
The development will be undertaken in terms of the agreement 
entered into 
between Highland Council, Lochluichart Estate Company Ltd and 
LZN Ltd 
under of Section 75 of the Town and Country Planning (Scotland) 
Act 1997. 
37.
The Minister’s decision is final, subject to the right of any aggrieved person to 
apply to the Court of Session for a judicial review.  Judicial review is the 
mechanism by which the Court of Session in Scotland supervises the proper 
exercise of administrative functions, including how the Scottish Government 
carries out its statutory function to grant or refuse consents. Guidance on the 
Judicial Review process can be found at the Scottish Courts website: 
http://www.scotcourts.gov.uk/session/rules/Chapter58.asp  

Yours sincerely

Jamie Hume
Deputy Director - Renewable Energy Division

A member of the staff of the Scottish Minister
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