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21 July 2008

Dear Mr McFarlane,

CONSENT AND DEEMED PLANNING PERMISSION BY THE SCOTTISH MINISTERS FOR THE CONSTRUCTION AND OPERATION OF THE CLYDE WIND POWERED ELECTRICITY GENERATING STATION IN SOUTH LANARKSHIRE

1. It is recognised in this correspondence that Airtricity (“the Company”) is the Section 36 applicant. 

2. I am directed by the Scottish Ministers to refer to the application dated 8 November 2004 as amended by the supplementary environmental information submitted by the Company in September 2005 and June 2006, under section 36 of the Electricity Act 1989 (“the Act”) for the consent of the Scottish Ministers to construct and operate the Clyde wind powered electricity generating station in South Lanarkshire and for their direction under section 57(2) of the Town and Country Planning (Scotland) Act 1997 that planning permission for the development be deemed to be granted.

3. The Scottish Ministers have considered the submissions prepared by the Company in support of the application, submissions prepared by those bodies approached as part of the formal consultation, the PLI report and all matters raised by other bodies.  For the reasons set out below, the Scottish Ministers have decided to consent the application and have issued a direction that planning permission is deemed to be granted.

Description and background

4. The site is located in the Upper Clyde Valley, in South Lanarkshire, near the villages of Abington, Crawford and Elvanfoot.  It is split by the A74(M) motorway, which becomes the M74 north of junction 12, at Abington.  The total site area is approximately 4740ha, with some 3170ha lying on the north east side of the motorway, and 1570ha lying to the south west. the site lies generally within the Lowther Hills, towards the north end of the Southern Uplands.  It comprises a series of hills, ridges and valleys, with most of the site being used for sheep grazing or for commercial forestry.  The development under consideration would comprise 152 turbines with a maximum capacity of 548 MW.  

Consultation

5. A number of relevant organisations and departments were consulted by the Scottish Ministers who have considered all recommendations and imposed a number of conditions as detailed in the consent and identified below.  

Planning Policy and Advice

6. South Lanarkshire Council received a consultation request dated 8 November 2004 from the Scottish Ministers.  At its meeting on 7 June 2005, the Planning Committee considered a report on the, then, proposal for 169 turbines and resolved to object to it on the following grounds:

· Contrary to Strategic Policies 1, 7, 8, 9 and 10 of the approved Glasgow and the Clyde Valley Joint Structure Plan, and to emerging structure plan policy;

· contrary to Policies 76 and 107 of the adopted Upper Clydesdale Local Plan;


· landscape and visual impacts not adequately addressed, and understated in the environmental statement;

· archaeological issues not adequately addressed;

· ornithological issues not adequately addressed; and

· contrary to NPPG6, SPP1, NPPG14 and NPPG11.

7. There are a number of National Planning Policy Guidelines relevant to consideration of this proposal, including:

National Planning Policy Guideline on The Planning System 
(SPP 1 November 2002)

SPP1 provides an overview of the land use planning system and promotes sustainable development by encouraging the use of natural resources, highlighting the Scottish Government’s commitment to tackling climate change.

National Planning Policy Guideline on Archaeology and Planning
(NPPG 5)

Indicates that archaeological remains are non–renewable and should be regarded as part of the environment to be protected and managed.  Archaeological remains should be preserved wherever feasible and where this is not possible, recorded before destruction.

(SPP 6 Renewable Energy)

SPP6 encourages the development of a diverse range of renewable energy technologies, community and stakeholder engagement, maximising economic and social benefits, guiding development to appropriate locations and providing clarity when assessing specific proposals.

National Planning Policy Guideline on Natural Heritage

(NPPG 14 – January 1999)

NPPG 14 encourages sustainable development in harmony with the natural environment including landscape, habitat and ecology, including those areas which may not form part of a formal designation.

National Planning Policy Guideline on Rural Development

(SPP 15 – February 2005)

SPP 15 encourages modernisation and diversification of the rural economy including renewable energy development.

The Glasgow and the Clyde Valley Joint Structure Plan has several key policies;

Strategic Policy 1 – Strategic Development Locations

Strategic Policy 7 – Strategic Environmental Resources

Strategic Policy 8 – Sustainable Development of Natural Resources

Strategic Policy 9 – Assessment of Development Proposals

Strategic Policy 10 – Departures from the Structure Plan

Upper Clydesdale Local Plan

Reference was made to the following policies

Policy 60 – Archaeology

Policy 76 – Scenic Area

Policy 107 – Tourism Initiatives

South Lanarkshire Local Plan

Policy ENV 4 – Protection of the Built Evironment

Policy ENV 14 – Potential Wind farm Areas

Policy ENV 16 – Renewable Energy Community Benefits

Policy ENV 22 – Ancient Monuments and Archaeology

Policy ENV 28 – Regional Scenic Area and Areas of Great Landscape Value

Policy ENV 37 – Renewable Energy Site Assessment Policy

National Planning Framework for Scotland

Sets out the renewable energy targets as a means to tackling climate change and promoting the Scottish economy.

Planning Advice Note 45 – Renewable Energy Technologies

Provides advice in respect of visual and landscape impact. Developers should seek to ensure that through good siting and design, landscape and visual impacts are limited and appropriate to the location.

Other Consultee responses

8. The advice from Scottish Natural Heritage (“SNH”) in this instance was that it did not object to the wind farm proposal, providing its concerns were addressed by imposing specific conditions, if consent was granted. SNH wished to see the submission of a fully detailed Method Statement to minimise environmental impacts. This is addressed by conditions 6.14 and 6.16

9. SNH also requested that an Ecological Clerk of Works should be available to direct the micro-siting of construction works to ensure sensitive features are avoided, impacts on protected species are avoided, and to ensure that the habitat enhancement works and all mitigation and restoration measures are fully implemented.  This is addressed by condition 6.28.  

10. With regards to protected species, SNH requested that no development should begin until further surveys had been undertaken and a management plan submitted for the approval of the planning authority in consultation with SNH.  This is addressed by condition 6.29.
11. The Scottish Environment Protection Agency (“SEPA”) recommended that it had no objection to the development.  SEPA saw their main role as ensuring that, during and after the development of the site, any potential impact on the environment, particularly the aquatic environment, was identified, managed and minimised.  SEPA recommended that the mitigation measures in chapter 7 of the ES must be implemented. 
12. Without prejudice to the determination process, under the 2005 Water Environment (Controlled Activities) (Scotland) Regulations, SEPA are content on the basis of current information, that the proposals details will be unlikely to cause a significant problem in the granting of authorisation. SEPA have assessed the development and allocated a Category 1 status which is defined as “the proposal accords with the Water Framework Directive” and is capable of being authorised.
13. Historic Scotland was not opposed to the principle of the development of the Clyde wind farm, however it had to be certain that any significant impacts on important aspects of the historic environment were fully recognised and acknowledged and that appropriate mitigation was in place to prevent or reduce such impacts.  To lessen the impacts on archaeology 9 turbines have been deleted from the 161 applied for.  This is addressed by para 4 of the consent.

14. 
NATS originally objected to the Clyde proposal, however it subsequently 
reviewed its position provided that the Company mitigated the impact of the 
development on the Lowther Hill radar station.  This is addressed by 
conditions 6.60 and 6.61.

15. 
JMP Consulting, on behalf of the Scottish Government’s Trunk Road 
Network Management Division (the trunk roads authority), stated that it 
had no objection in principle to the development.  To address road issues 
however, condition 6.44 requests that a section 96 agreement be entered into 
with the planning authority.

16. 
Ofcom provided details of links that might be affected by the proposal. 
Condition 6.62 deals with this issue.
The Applicant’s Case

17. You have outlined the process which led to the selection of this site.  A continual process of review and comparison against specific criteria formed the basis upon which potential sites were filtered through the selection process.  At any point where such a site was shown to conflict with a criterion to the extent that there was unlikely to be a reasonable solution, the site would no longer be considered suitable for wind farm development and deleted from the search.  This process of elimination led to the Clyde site being considered by you as the most suitable for development. 

18. You have been aware throughout the process that the landscape and visual impacts of the wind farm are a key issue in the assessment process. You have set out comprehensive information on landscape character and landscape designation.  The Environmental Statement assesses the impact of the wind farm and ancillary elements on landscape character, visual amenity, cumulative impact, and construction impacts. 
Public Inquiry

19. In terms of Schedule 8 to the Act, if the planning authority makes a valid objection and does not withdraw it, the Scottish Ministers must convene a public local inquiry (“PLI”) before determining the application.  As South Lanarkshire Council objected to the Clyde proposal, in this instance, a PLI was a statutory requirement.

20. As stated above, the planning authority maintained an objection to the application and as a consequence, the Scottish Ministers were obliged under paragraph 2(2) of Schedule 8 to the Act to cause a PLI to be held.  


21. In reaching the decision to hold a PLI, Scottish Ministers are content that adequate opportunity was afforded for public representation and that those with a right to make representation could have their representation properly taken into account.  The Scottish Ministers are further content that they can weigh all the conflicting issues including those set out at PLI.
22. The Scottish Ministers have caused a public inquiry to be held on this application, and before determining whether to give consent, have duly considered the objection of the relevant planning authority and the report of the person who held the inquiry. 

The Scottish Ministers’ Consideration

23. Schedule 9 of the Act places a duty on the applicant to have regard to the desirability of preserving the natural beauty of the countryside, of conserving flora, fauna, and geological and physiological features of special interest and of protecting sites, buildings and objects of architectural, historic, or archaeological interest.  It requires the applicant to do what it reasonably can to mitigate the effects that the development would have on these features.  Schedule 9 also requires the Scottish Ministers have regard to these features and the extent to which the Company has complied with this duty.


24. The Electricity Works (Environmental Impact Assessment) (Scotland) Regulations 2000 (“the 2000 Regulations”) prohibit the Scottish Ministers from granting consent unless they have fully considered the environmental information, as defined in those Regulations. The Scottish Ministers have considered the environmental information carefully; in addition to the Environmental Statement and supplementary Addendum, they have considered the submissions prepared by the planning authority, those designated as statutory consultees in terms of Regulation 6 of the 1990 Regulations and those of the consultative bodies in terms of the 2000 Regulations. They have also considered representations made by other persons about the likely environmental effects of the proposed development.

25. Scottish Ministers have accepted the findings of fact and conclusions and recommendations of the reporter and are also content to apply the conditions recommended by the reporter.  However, a number of additional conditions have been applied to the section 36 consent and a number of the conditions the reporter proposed as section 36 conditions have in fact been included as planning conditions.  These additions/changes reflect the evolving nature of wind farm development and seek to build on good practice.
26. In particular, in assessing the ecological impacts of this proposal, the Scottish Ministers are of the opinion that the ecological effects of the wind farm are not likely to be significant and that, subject to condition, there is no reason why this proposal should be rejected on ecological grounds.  An Ecological Clerk of Works shall be appointed to monitor compliance with the ecological works which have been approved in the consent. The Ecological Clerk of Works shall also advise the Company on the conservation of nature, and advise on micro-siting of turbines and tracks.  This is addressed by condition 6.28.
27. In assessing the ornithological impacts of this proposal the Scottish Ministers have determined that there is a need for a continuing programme of bird monitoring, this has been secured by condition 6.33 The implementation of a Habitat Management Plan (HMP) would increase the quantity and quality of habitats available to upland breeding birds, and in time the numbers of breeding birds such as hen harrier, merlin, ring ouzel, short-eared owl and black grouse would be likely to improve.  Arrangements for the HMP are covered by condition 6.30.
28. In assessing the hydrological impacts of the development, the Scottish Ministers consider it necessary to protect water quality and control pollution.  SEPA have requested that rigorous environmental precautions and procedures are undertaken by you during construction.  In this respect Scottish Ministers have applied conditions 6.50 (groundwater management), 6.14 (method statement for track construction work), 6.55 (pollution control etc) and 6.54 (flood risk assessment) and believe these provide an appropriate degree of reassurance to address these issues.

29. In considering the archaeological impacts of the development, Scottish Ministers are aware the site lies within an area of considerable archaeological importance.  However, the risk of direct impacts on the March Burn to Little Clyde Roman Road  can be mitigated satisfactorily.  There would be significant indirect impacts on the setting of several other Scheduled Ancient Monuments. This consent is granted on the basis that 9 turbines have been deleted from the 161 applied for. Archaeological interests are addressed by conditions 6.26 – 6.27.
30. In assessing the noise and traffic issues in respect of the proposals, Ministers consider it necessary to minimise disturbance of the community in the vicinity of the site during and after the construction stage. Ministers are content that construction noise was evaluated using the methodology of BS 5228 as recommended in PAN 56.  It was concluded that while construction noise would probably be audible during at least part of the construction programme at most properties lying within 2km of the site, noise levels would remain within commonly accepted limits, as defined in condition 6.37. Roads and Traffic issues have been addressed by conditions 6.44 – 6.49.
31. The Environmental Statement and supporting technical information identified small pockets of peat within the site boundary. Following assessment, Scottish Ministers are satisfied the Company has taken into account suitable mitigation measures to manage the risk of peat landslide associated with the development.  Conditions 6.56 – 6.58 and mitigate for peat slide risk.

32. The Environmental Statement and supplementary information submitted by the applicant was assessed in respect of national and local economic benefit.  Scottish Ministers consider the development will make a major contribution towards meeting renewable energy targets and a worthwhile contribution to reducing CO2 emissions. It was also considered that the development accords with government policy to grow the Scottish economy and SPP6 planning guidance on renewable energy.
33. In addition, Scottish Ministers received 181 representations pursuant to the Electricity (Application for Consent) Regulations 1990, and these were taken into account as part of the determination process. The representations were duly considered and conditions have been included to mitigate concerns in respect of noise, ecology, visual amenity, transport and traffic.  The Scottish Ministers are satisfied that whilst this development may have a temporary impact on the amenity of local residents, this is outweighed by the benefits of renewable generation.
The Scottish Ministers’ Determination

34. The Scottish Ministers are content they have had access to sufficient information to allow them to make a determination on the application.

35. The Scottish Ministers consent to this proposal in terms of section 36 of the Electricity Act 1989, and issue a direction that planning permission be deemed to be granted in terms of section 57(2) of the Town and Country Planning (Scotland) Act 1997.  The section 36 consent is subject to 5 conditions and the deemed planning permission is subject to 69 conditions.  A copy of the consent is enclosed with this letter.

36. The Scottish Ministers have accepted the findings in fact and the conclusions and recommendations of the reporter.  Ministers are also content to apply the conditions recommended by the reporter.  However, a number of additional conditions have been applied to the section 36 consent and a number of the conditions the reporter proposed as section 36 conditions have in fact been included as planning conditions.  These additions/changes reflect the evolving nature of wind farm development and seek to build on good practice.

37. Copies of this letter have been sent to South Lanarkshire Council as the planning authority, and to all those consultees who responded to this proposal.  This letter, the consent and the PLI report will also be published on the Scottish Government website.  

38. Finally, within 2 months of the approval of the Application (and within 2 months of the final commissioning if there has been any variation on the original approved plan), the Applicant shall provide to Scottish Ministers a detailed plan showing the site boundary and all turbines, anemometer masts, access tracks and infrastructure in a format compatible with the Scottish Government’s Spatial Data Management Environment (SDME), along with appropriate metadata.  The SDME is based around Oracle RDBMS and ESRI ArcSDE and all incoming data should be supplied in ESRI shapefile format.  The SDME also contains a metadata recording system based on the ISO template within ESRI ArcCatalog (agreed standard used by the Scottish Government), all metadata should be provided in this format.

Yours sincerely

COLIN IMRIE

Head of Energy Consents

A member of the staff of the Scottish Ministers
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