


 

 

abcde abc a  
SE Approved 

Version 1.1 

 
APPENDIX 1 
 

Adults with Incapacity (Scotland) Act 2000: Improving with Experience 
Lists of consultees 
 

Action of Churches together in 
Scotland  
Advocacy Safeguard Agency 
Age Concern Scotland 
Alzheimer Scotland 
Association of Directors of Social 
Work 
AWI lead officers, Local Authorities 
Black and Ethnic Minority Elders 
Group, Age Concern Scotland 
British Association of Social Workers 
British Geriatrics Society (Scottish 
Branch)  
British Medical Association Scotland 
British Association of Psychologists – 
Scottish Branch  
Building Societies Association 
Capability Scotland 
Care Commission Scotland 
Carers Scotland 
Centre for Independent Living in 
Glasgow  
Chest, Heart, Stroke, Scotland 
Chief Executives, Local Authorities 
Chief Executives, NHS Boards 
Chief Executives, NHS Boards 
Operating Divisions 
Church of Scotland Board of 
Responsibility 
Citizen’s Advice Scotland 
Community Care Providers Scotland 
Coalition of Carers Scotland 
Commission for Racial Equality  
Community and District Nursing 
Association 
Community Care Providers Scotland 
CoSLA 
Crossroads Scotland 
Dementia Services Development Centre 
Department for Work and Pensions 
Depression Alliance 
Directors of Social Work, Local 
Authorities  
Disability Centre for Independent 
Living, Paisley 
 

Disability Rights Commission Office 
for Scotland 
Disclosure Scotland 
Downs Syndrome Scotland 
Edinburgh Elderly Chinese Support 
ELCAP 
ENABLE 
Equal Opportunities Commission 
Equality and Human Rights Reference 
Group 
Equality Network 
FAIR (Family Advice and Information 
Resource) 
Gavald (Edinburgh) 
Gay Men’s Health 
General Medical Council 
Headway Scotland 
Help the Aged  
HIV Scotland 
Inclusion Scotland 
Law Centres 
Law Society of Scotland 
Legal Services Agency 
Manic Depression Fellowship Scotland 
MECOPP  
Medical & Dental Defence Union of 
Scotland 
Mental Health Foundation Scotland 
Mental Welfare Commission, Scotland 
Neurological Alliance Scotland 
National Autistic Society – Scotland 
NSF Scotland 
PAMIS 
Penumbra 
People First 
Post Office Ltd. 
Princess Royal Trust for Carers 
Quarriers 
Richmond Fellowship Scotland 
Royal College of General Practitioners, 
Scotland 
Royal College of Nursing Scotland  
Royal College of Physicians, Edinburgh
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Royal College of Physicians and  
Surgeons, Glasgow 
Royal College of Psychiatrists (Scottish 
Division) 
Royal College of Psychiatrists – 
Scottish Division – Old Age Section  
SACRO  
Scottish Association for Mental Health 
Scottish Association of Care Home 
Owners 
SACRO 
Scottish Carers Alliance  
Scottish Churches Housing Association 
Scottish Clearning Banks Association 
Scottish Community Care Fora 
Scottish Consortium for Learning 
Disability 
Scottish Consumer Council 
SCVO 
Scottish Dementia Working Group 
Scottish Development Centre for 
Mental Health 
Scottish Disabilities Equalities Forum 
Scottish Federation of Housing 
Associations 
Scottish General Practitioners 
Committee  
Scottish Head Injuries Forum 
Scottish Huntington’s Association 
Scottish Human Rights Centre 
Scottish Independent Advocacy 
Alliance  
Scottish Inter Faith Council 
Scottish Legal Agents Society 
Scottish Legal Aid Board 
Scottish Law Commission 
Scottish MEPs 
Scottish Older People’s Advisory 
Group 
Scottish Partnership for Palliative Care 
Scottish Pensioners Association 
Scottish Pensioners Forum 
Scottish Pre-retirement Council 
Scottish Prison Service 
 

 
 
 
 
Scottish Society for Autism 
SENSE  Scotland 
Shared Care Scotland 
Sheriff Principals  
Sheriffs’ Association 
State Hospital for Scotland  
STUC  
Social Work Legal Officers, Local 
Authorities 
The Action Group 
Trust a Carers Connection 
Turning Point Scotland 
Unison 
Values into Action 
Victim Support (Scotland) 
VOCAL 
Vulnerable Adults Alliance Scotland 
Waverly Care Trust 
WRVS 
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MINISTERIAL FOREWORD  
 
The Scottish Executive is committed to protecting adults who lack capacity 
and to supporting the families and carers of these adults in the management of 
their affairs.  The Adults with Incapacity (Scotland) Act 2000 swept away the 
fragmented array of provisions which existed previously for the management 
and safeguarding of the property, financial affairs and welfare of adults who 
lacked capacity either because of mental disorder or inability to communicate.  
In their place it provided a principled, clear and responsive system, geared to 
protecting the autonomy and dignity of those with incapacity. 
 
The Act was one of the earliest pieces of legislation passed by the Scottish 
Parliament.  It was ground-breaking and we remain determined to ensure that 
it delivers its objectives.  We funded a two year project to monitor the 
implementation of the Act.  Its report, ‘Learning from Experience,’ was 
published in October 2004.  The evidence from this early stage was that the 
Act was working and yielding benefits for adults with incapacity; but there 
were possible legislative, procedural and practice issues which seemed to be 
inhibiting the full realisation of its goals.  In my response to the report, I gave 
a commitment to tackle these. 
 
We have listened to experience and are now clear which issues require 
legislative change. This consultation paper sets out our proposals for 
streamlining and simplifying the procedures to address these issues - and in 
this way to improve with experience. 
 
I welcome your views on these proposals.   
 
Your responses will be considered carefully, and changes will be implemented 
when we are able to identify a suitable legislative opportunity. 

 
Hugh Henry, MSP 
Deputy Minister for Justice  
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HOW TO MAKE A RESPONSE TO THIS PAPER 
 
We welcome your views on all or any of the questions covered by this paper.  
To help you make a response we have prepared a Consultation Response 
Form which accompanies this consultation paper. Please answer any/all 
questions as you wish.  If you would like this consultation paper and/or the 
response form in another format or language, please contact the address below. 
 
The deadline for receiving your comments is 4 November 2005.  
 
Earlier responses would be very welcome.  Electronic comments would be 
preferred.  The electronic consultation response form can be accessed at the 
website address: http://www.scotland.gov.uk/consultations  or 
http://www.scotland.gov.uk/justice/incapacity  and should be emailed to the 
mailbox shown below.  Further copies of this consultation can be downloaded 
from this website address or obtained from the address below. You can 
telephone Freephone 0800 77 1234 to find out where your nearest public 
internet access point is. 
 
Please send your comments 
 
By e-mail: improvingwithexperience@scotland.gov.uk 
 
In writing:  
 
Branch 1 
Civil Law Division 
Scottish Executive Justice Department 
2WR 
St Andrew’s House 
Edinburgh 
EH1 3DG 
 
By fax: 0131 244 2195 
 
If you are responding on behalf of an organisation please make that explicit and 
specify your position within the organisation. 
 
All responses will be acknowledged either in writing or electronically. 
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Handling your response 
 
It is also important for you to indicate if you wish your consultation response to 
be available to the public. Please complete and return the accompanying 
Respondent Information Form, as this will ensure that we treat your response 
appropriately. Responses from those who reply in confidence will only be 
included within numerical totals - names and text will not appear in the list of 
respondents or in any published analysis.  All responses not marked confidential 
will be checked for any potentially defamatory material before being placed in 
the Scottish Executive library.  You can make arrangements to view responses 
by contacting the SE library on 0131 244 4552.  Responses can be copied and 
sent to you, but a charge will be made for this service. 
 
However, all respondents should be aware that the Scottish Executive is subject 
to the provisions of the Freedom of Information (Scotland) Act 2002 and would 
therefore have to consider any request made to it under the Act for information 
relating to responses made to this consultation exercise. 
 
A summary of the consultation responses will be made available on the Scottish 
Executive website:  www.scotland.gov.uk/consultations  as soon as practicable. 
 
Comments and complaints 
 
If you have any comments about how this consultation exercise has been 
conducted, please send them to the contact details above.  
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EXECUTIVE SUMMARY 
 
This summarises the Executive’s proposals in the main body of the consultation 
paper for changes to the Adults with Incapacity (Scotland) Act 20001.    
 
In formulating these proposals the Executive considered evidence gathered from 
key stakeholder groups as well as the results of an Executive-funded two-year 
consultancy project, which looked at the implementation and usage of the Act.  
The Act has been widely welcomed and in general is working well.  However, 
Ministers, in responding last October to that report, acknowledged that changes 
to the Act might be required to improve accessibility and simplify procedures. 
Following further work with stakeholder groups, we are now clear about those 
areas where only legislative change will address the issues being encountered. 
 
The changes aim to ease the task of managing the care of adults with incapacity 
for those families and statutory agencies responsible for such care, whilst 
maintaining the safeguards now in place to protect adults.  In the main, the 
proposed changes will simplify and streamline the protections for adults with 
incapacity.  
 
The main proposed improvements are as follows: 
 
• changes to procedures to improve access to intromission with funds (Part 3) 

by family members and other individuals concerned with the day to day 
management of the adult’s finances; 

 
• changes to extend access to intromission with funds to organisations so that 

individuals without family members/other individuals to act for them will be 
able to benefit from this provision, and reduce the need to resort to 
guardianship; 

 
• changes to the insurance system (‘caution’) surrounding guardianships and 

changes to improve the operation of this part of the Act; 
 
• adjustments to the regime for powers of attorney, including certification that 

the granter is of sound mind and evidencing of incapacity for the power to 
become effective. 

 
 

                                                 
1 For the Adults with Incapacity (Scotland) Act 2000, and further information see: 
www.scotland.gov.uk/justice/incapacity  
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The paper lists a range of minor and technical amendments which we propose to 
take forward. 
 
We are also seeking views on a number of issues, including the possible need 
for a financial guardian of last resort to cover those situations where there is no 
other way of meeting the adult’s need for financial management. 
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1 PURPOSE OF THIS CONSULTATION PAPER 
 
1.1 This paper invites comments on the Executive’s proposals to make 
improvements to the Adults with Incapacity (Scotland) Act 2000, when a 
suitable legislative opportunity is available.  It relates to the following parts of 
the Act:  
 

Part 1 - the principles and operation of the Act 
Part 2 - powers of attorney  
Part 3 - intromission with funds (IwF) 
Part 6 - intervention orders and guardianship orders  
Part 7 - miscellaneous provisions. 
 

1.2 This consultation is not directly concerned with parts 4 and 52 of the Act.  
This is because Part 4 - management of residents’ finances - came into operation 
in October 2003 and evaluation is scheduled to begin in 2005-06.  Part 5 – 
medical treatment and research - came into operation in July 2003 and, 
following consultation with stakeholders, two amendments have been taken 
forward in the Smoking, Health and Social Care (Scotland) Act3. 
 
1.3 The proposals outlined in this document aim to address issues which 
emerged from research, commissioned by the Executive, to evaluate the 
implementation of the Act.  In formulating proposals, the Executive has also 
considered the views of a number of key stakeholder groups. 
 
1.4 The proposals aim to: 
 

• simplify processes and procedures where experience has shown them to 
be overly complex for the purpose; 

 
• improve access to justice, where certain provisions have proved to be too 

narrow and inflexible; 
 
• address minor and technical issues. 

 
1.5 We invite views on any or all the questions set out in this consultation 
paper.  Please complete the response form enclosed for return by 4 November 
2005. 
                                                 
2 Apart from a minor change for clarification in Annex A, s47(8). 
3 Smoking, Health and Social Care (Scotland) Act, Part 5 Adults with Incapacity (Scotland) Act 2000: 
Authorisation of Medical Treatment. 
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2 BACKGROUND: MAKING DECISIONS FOR ADULTS WITH 
 INCAPACITY 

 
2.1 The introduction of the Adults with Incapacity (Scotland) Act 2000 
(AWI/the Act) substantially reformed fragmented, outdated provisions which 
could have inappropriate and harmful outcomes for adults; and removed barriers 
to decision-making on behalf of the adult by family members and others caring 
for the adult.  The Act introduced comprehensive legal reforms to protect the 
interests of adults (persons of 16 and over) who are not able to make all or some 
decisions for themselves.  It is founded on the principles of autonomy and 
equity.  Adults who are unable to make decisions for themselves should not be 
disadvantaged because of a lack of legal provisions to support them. The 
legislation aims to strike a fair balance between empowering and protecting 
adults with incapacity and enabling their carers and others to manage their day 
to day welfare and financial affairs.  
 
2.2 It has been estimated that this legislation could potentially apply to 
around 100,000 affected adults, as well as their carers and families.  It applies to 
individuals who are assessed as incapable of acting, making, communicating or 
understanding decisions because of mental disorder or an inability to 
communicate caused by a physical disorder.  The main groups to benefit from 
the provisions of the Act are people with dementia, people with learning 
disability, people with severe acquired brain injury and people with severe 
mental illness. 
 
Learning from Experience: the consultancy on implementation, monitoring 
and research  
 
2.3 In 2002, the Scottish Executive commissioned a two year consultancy to 
explore issues arising from those parts of the Act concerned with powers of 
attorney (Part 2), intromission with funds (Part 3), and intervention and 
guardianship orders (Part 6); to monitor usage; and to undertake research 
relating to the Act’s operation.  The project adopted the title “Learning from 
Experience”. 
 
What did the study find?  
 
2.4 The evidence from the study suggests that the Act is working and is 
yielding benefits for adults with incapacity and for those who care for and about 
them.  The principles in the Act have been warmly welcomed, as has its 
decision-specific definition of incapacity, replacing the previous ‘all or nothing’ 
approach which did not focus on the needs, wishes and capabilities of the adult. 
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2.5 One of the early successes of the legislation is that over 47,000 powers of 
attorney have already been registered with the Public Guardian.  This is a 
particularly welcome development, because it is the means by which people can 
choose who looks after their affairs if they become unable to do so themselves.   
 
2.6 The issues raised in the report fall into broad categories of 
policy/legislation, procedures and practice.  These are not regarded as mutually 
exclusive as it could, for example, require legislative changes to effect 
improvements or streamlining in some procedures. 
 
The Executive’s response to the findings 
 
2.7 The Executive’s response to the findings in the Learning from Experience 
report4 was published in a letter from Hugh Henry, Deputy Minister for Justice, 
to Annabel Goldie MSP, Convener, Justice 2 Committee of the Scottish 
Parliament (28 October 2004).5  The letter sets out the Executive’s action plan 
for taking work forward on the issues raised including changes to the current 
arrangements for civil legal aid and advice and assistance which would make 
free legal aid available for welfare guardianship proceedings under the Act.  The 
action plan also addresses other work in hand on a number of procedural issues.  
The Minister announced the appointment of a National Practice Co-ordinator for 
a period of two years to take work forward on implementation issues6.  
 
Possible changes to the Act 
 
2.8 Nothing in the report leads to the conclusion that quick or radical change 
is needed to this major piece of legislation.  It is early days and a measured 
approach is being taken to the possibility of changes to the Act.  The findings 
from the Learning from Experience study suggested that changes to the Act may 
be required to improve accessibility to and operation of the scheme for the 
intromission with funds.  Another area of concern is the complex procedures for 
recalling guardianship, particularly as they affect local authority guardianships.  
It may be the case that the best solution to address the question of financial 
guardian of last resort will also require a change in legislation.  Time scales for 
applications and reports for guardianship and intervention orders have been 
raised as an issue, as have bonds of caution (insurance).  A number of technical 
points relating to the legislation were also raised.  

                                                 
4Killeen J, Myers F, et al. Adults with Incapacity (Scotland) Act 2000: Learning from Experience. The 
Consultancy on Implementation, Monitoring and Research. (2004) Scottish Executive Social Research. 
5 Letter from Hugh Henry, Deputy Minister for Health to Annabel Goldie MSP Convener, Justice 2 Committee. 
See: www.scotland.gov.uk/Topics/Justice/Civil/16360/10120  
6 Update letter from Hugh Henry to the Justice 2 Committee, June 2005.  See website above. 
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2.9 This consultation is the outcome of further work on the legislative issues 
identified.  We are grateful to members of stakeholder working groups and to 
other individuals and organisations who have helped to shape our thinking about 
the potential solutions on which we invite the views of a wider constituency of 
interests.   We are aware that some of our proposals will require more detailed 
consideration of operational issues with those agencies anticipated to be directly 
affected by the changes.   

 
When to invoke the Act 
 
2.10 The issue here is whether it is necessary to invoke the Act in every case 
where an adult lacks capacity to make or carry out a decision in relation to 
welfare matters.  We issued guidance on this matter to local authorities in 
July 20047.  The National Practice Co-ordinator was asked to work with 
interested parties to produce further Scottish Executive guidance on when to 
invoke the Act. 
 
2.11 The Co-ordinator has convened a task group comprising representatives 
from local authorities, service user and carer organisations and the Mental 
Welfare Commission, to advise on the development of further guidance.  Initial 
work has however been halted because of a decision of the European Court of 
Human Rights (ECtHR) in the “Bournewood” case, which may have legal 
implications for both the AWI Act and the Mental Health Act.  Bournewood 
deals with the detention of an apparently ‘compliant’ adult in England.  The 
ECtHR held that to detain him in hospital under the common law doctrine of 
necessity was not compatible with human rights.  We hope the Department will 
be able to issue further advice soon.   
 
 

                                                 
7 Letter from Angus Skinner, Chief Inspector, Social Work Services Inspectorate, Scottish Executive, to Chief 
Social Work Officers, July 2004. See:  www.scotland.gov.uk/Topics/Justice/Civil/16360/10120  
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3 IMPROVING FINANCIAL MANAGEMENT PROVISIONS 
 
Background 
 
3.1 The Executive believes that appropriate solutions should be in place for 
managing the finances of all adults with incapacity who are unable to do so for 
themselves.  Our research indicates that current provisions do meet the needs of 
many adults and those who care for them.  However, our research also revealed 
that certain provisions were not well designed and some groups of adults have 
been left without access to the level of support most appropriate to their needs.   
 
Current financial provisions  
 
3.2 The range of provisions consists of: joint bank accounts, continuing 
powers of attorney, intromission with funds, financial intervention and 
guardianship orders. These provisions or interventions, summarised below, are 
designed to be proportionate to the complexity and amount of funds to be 
managed.    
 
• The use of a joint ‘either or survivor’ account, by one account holder when 

the other becomes incapacitated, is the simplest way to proceed.  A mandate 
for this type of account needs to be in place whilst both signatories to the 
account are competent.   

 
• Individuals can also draw up a continuing power of attorney and opt for 

powers granted, relating to finance and/or property, to continue in the event 
that capacity is lost.   

 
• Intromission with funds is a means by which an individual family member, 

friend or carer can have the legal authority to access and manage the day to 
day finances of someone who lacks the ability to do so for themselves, due to 
mental incapacity or severe communication difficulties.  It is intended for use 
where the adult has either moderate means (for example, an occupational 
pension in addition to a state pension and benefits); or whose finances are 
straightforward to manage.   

 
• However, where property, stocks and shares or, for example, business 

interests are involved, an application to the sheriff court for a financial 
guardianship order may be required. 

 
• An application may be made to the sheriff court for an intervention order to 

make a one-off financial decision.  However, this does not enable the 
ongoing management of funds. 
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3.3 Under separate legislation (reserved to the UK Parliament) individuals or 
organisations can apply to the Department for Work and Pensions (DWP) to 
become appointees to claim and manage DWP payments and benefits on behalf 
of individuals who lack the ability to do so for themselves.   
 
Financial matters to be covered in a community care assessment where the 
adult lacks capacity 
 
3.4 The AWI Code of Practice for Local Authorities provides guidance on 
how the Act fits into assessment and care management.  The section “Matters to 
be covered in assessment where the adult lacks capacity” identifies an 
assessment of the adult’s financial situation as an essential element of a person-
centred approach to overall needs assessment.  Assessment should consider the 
following:  
 
• Whether the adult has adequate resources and if so whether they are being 

used to his/her benefit.  If resources are not adequate, could incapacity be 
preventing the adult from accessing resources, and if so, is an intervention 
under the Act necessary? 

 
• Whether there are difficulties in the way the adult’s financial affairs are 

being managed, impacting on personal welfare. 
 
• Who, if anyone, has powers over the adult’s property and financial affairs?  

It could be a serious infringement of the adult’s rights if anyone is exercising 
powers over his or her property or financial affairs without proper authority 
or in excess of that authority, even if the adult seems compliant. 

 
Consultation 
       
3.5 Our consultation in relation to financial management issues is set out in  
two parts: 
  

Part 1 - sets out proposals to improve access to intromission with funds for 
individuals wishing to provide support; and for the benefit of those adults 
who have no family or friends to act for them. 
 
Part 2 -  seeks information to assess the extent and nature of the need for a 
‘financial guardian of last resort’. 
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Part 1:  Intromission with Funds  (IwF)  
 
Summary of the application process 
 
3.6 Authority to intromit is granted by the Public Guardian (PG) to whom 
applications have to be submitted.  How the funds are to be spent must be stated 
on the application form, along with a three year expenditure plan.  How the 
money is to be used will include, for example, daily living expenses, care home 
charges, utility bills.  The application has to be countersigned by someone 
within a specified class e.g. a councillor, teacher or minister of religion.  The 
countersignatory has to have known the applicant for at least two years and must 
also know the adult.  
 
3.7 The application must be accompanied by a medical certificate stating that 
the adult is incapable of managing their finances.  Before authority is granted 
the PG informs the adult and others with an interest, for example, family 
members, to ask if there are any objections.  Once approved, the PG issues a 
certificate of authority. The person authorised to act is referred to as the 
‘withdrawer’. 
 
3.8 The withdrawer takes the certificate to a bank or building society to open 
a designated account.  An agreed sum is transferred on a regular basis from the 
adult’s bank account (referred to as the specified account) into the designated 
account.  The withdrawer must keep basic financial records (e.g. bank 
statements).  These records are subject to a random review by the PG. 
 
3.9 Withdrawers are not allowed to claim payment for administering the 
adult’s funds.  However, costs associated with making the application and out-
of-pocket expenses may be paid from the adult’s funds if they have been 
included in the application to the PG.  The current application fee is £35. 
Medical practitioners can charge a fee for carrying out an assessment and 
providing the certificate of incapacity. 
 
3.10 The OPG provides information, help and advice to individuals wishing to 
make applications under the Act.  The OPG also holds training days on financial 
management interventions and will extend these to support any changes which 
may be made to the parts of the Act for which it has a duty. 
 
Why are changes needed? 
 
3.11 It had been estimated that possibly as many as 20,000 people per annum 
might benefit from intromission with funds, but uptake is less than 200 people 
per year.  We have looked into the reasons for this.  A number of barriers have 

9



 

 

been identified by key stakeholders through the Learning from Experience 
consultancy, a stakeholders’ day held by the Office of the Public Guardian 
earlier this year, and other forums.  It is unclear how the original estimate was 
constructed.  However, with only 200 applications per year, there must be many 
adults who are not benefiting currently from this option, and who could do so, 
which strongly suggests the need for change.  We believe that with some 
changes to the legislation and procedures, IwF will offer the envisaged simple 
yet effective measure to access and manage an adult’s funds, while at the same 
time safeguarding their interests.  
 
3.12 There is general agreement on the issues to be addressed.  We have 
considered carefully the potential solutions, some of which would require 
changes to the legislation, whilst others could be achieved by improvements to 
procedures.  Procedural changes to improve the smooth working of the scheme 
are being taken forward by the Public Guardian. 
 
Proposed changes to IwF 
 
3.13 This part of the consultation paper builds on the outcomes of the very 
positive meetings held earlier with representatives from service users and carers’ 
organisations, local authorities, solicitors, banking institutions and other bodies. 
These proposals form a ‘package’, designed to widen access to intromission 
with funds.  
 
3.14 Discussion and questions for consultation are split into two parts: 
 

• changes to make it easier for private individuals to apply; 
 

• changes to enable access to help individuals who have no family or 
friends to act for them by allowing organisations to apply. 

 
3.15 We invite your views on any or all the questions covered in this section.  
We also welcome views on whether the term ‘Intromission with Funds’ should 
be changed to something simpler.  Whilst this technical term accurately 
describes the provision, stakeholders have told us that it is meaningless to the 
lay person.  To confuse matters further, the scheme is sometimes referred to as 
‘access to funds’ or as the ‘withdrawer scheme’ and at other times as  ‘Part 3’.   
 
Proposed changes to make it easier for private individuals to apply 
 
3.16 Our consultations with key stakeholders, including organisations 
representing the interests of service users and carers, local authorities, solicitors, 
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banking institutions and others, identified the following issues facing potential 
applicants. 
 
Countersignatory issues 
 
3.17 Three issues were identified as potential barriers to uptake in relation to 
countersignatory requirements for making an application. 
 
Who should be able to be a countersignatory? 

 
• One of the issues identified is that the existing range of countersignatories is 

too narrow and not accessible to many people8.  It may be that the current list 
of classes of countersignatories is based on an outdated perception of the 
attributes which attach to a member of these classes.  It is also not clear how 
members of these classes can be assumed to have sufficient information 
about an applicant to vouch for his/her suitability.  We understand that the 
original intention was that individuals in the prescribed classes would hold 
positions of responsibility and would have something to lose, if they 
countersigned an inappropriate application.   

 
In any event, the classes, as defined, are not proving to be accessible to 
individuals who might want to use this part of the Act.  There will also be 
examples of people who would have sufficient information to countersign, 
but who do not fall within the prescribed classes.   
 
We therefore propose to make changes to the legislation to alter how 
countersignatories are defined and the requirements attaching to them.  We 
propose that an applicant will be able to ask anyone they have known for at 
least 6 months to countersign that he/she is a suitable person to act on behalf 
of the adult.  Prescribed classes would be discarded.  The person 
countersigning will have to state how they know the applicant and for how 
long.   

 
The rules relating to those not allowed to countersign will stay the same: a 
relative of the person residing with the applicant or adult; or a director or 
employee of the applicant; or a solicitor acting on behalf of the adult; or the 
medical practitioner who has issued the certificate of incapacity. 

 

                                                 
8 Scottish Statutory Instrument 2001 No. 78 The Adults with Incapacity (Countersignatories of Applications for Authority to 
Intromit) (Scotland) Regulations 2001http://www.opsi.gov.uk/legislation/scotland/ssi2001/20010078.htm 
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• Another issue affecting uptake is that the countersignatory has to have 
known the applicant for at least 2 years.  This may not be realistic.  For 
example, the applicant may have moved in that time.  We believe that having 
known the person for at least 6 months should be enough, if this is in a 
capacity whereby they can vouch for his/her honesty, reliability and 
competence to manage basic finances.   

 
• That the countersignatory is required to ‘know the adult’ has also posed a 

problem.  This seems to serve no useful purpose because the requirement for 
the adult’s doctor to assess the incapacity of the adult to manage their 
finances should be sufficient. 

 
 
The proposed ‘package’ of changes in relation to countersignatories would 
mean that:  

 
- an applicant would be able to ask anyone they have known for at least 
6 months to countersign that he/she is a suitable person to act on behalf 
of the adult.  The person countersigning will have to state how they 
know the applicant and for how long.  
 
- the person countersigning would not need to know the adult for whom 
the application is being made.  This is because an application must be 
accompanied by a certificate of incapacity from a medical practitioner. 
 

 
3.18 It should be noted that the requirement for the application to be 
countersigned is just one safeguard amongst several others to protect the adult.  
The PG must notify the nearest relative, primary carer and others with an 
interest, about the application and request their views on the appropriateness of 
the type of application being made (as opposed to other options under the Act), 
and the suitability of the applicant.  Any objections raised are heard formally 
before a decision to grant or refuse the application is made.  The decision of the 
PG can be appealed to the sheriff.  The PG is able to investigate where abuse 
may be suspected.  
 

Your views 
 
1 Do you support the countersignatory proposals?  If you disagree with any 

of the proposals please say why. 
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Appointment of substitute or joint withdrawers 
 
3.19 Currently only one person may apply and act.  If he/she is unable to 
continue either temporarily or permanently, there may be a lack of continuity, to 
the detriment of the adult.  Other provisions, such as guardianship, do recognise 
this need and allow for the appointment of a substitute or joint representative. 
 
 
We are proposing that an application should be able to include the naming 
of a substitute or joint withdrawer, and that these could also be added at a 
later stage. 
 
 
 

Your views 
 
2 Do you support the proposal to allow for the appointment of substitute      
          and joint withdrawers? 
 
 
Management of a joint account where both account holders have lost 
capacity 
 
3.20 The IwF scheme is framed on the basis that an account will be managed 
in the name of a sole account holder only.  Where there is a joint account and the 
second signatory becomes incapable, then the withdrawer is unable to act for 
both. 
 
 
We propose to amend the Act to allow intromission with a joint account, on 
behalf of both account holders, where the second account holder has 
become incapable and the first is already incapable of managing their 
finances. 
 
 
 
 

Your views 
 
3      Do you support a change to allow for intromission with a joint account on   
        behalf of both account holders, in circumstances where one and then the  
        other becomes incapable? 
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Managing accounts 
 
3.21 Several issues have arisen relating to limitations on: the setting up of a 
specified account; the management of any saving type account that the adult 
may have; and the transfer of funds between accounts.  Whilst the scheme is 
intended to help those of moderate means, its original design did not take into 
account the range of circumstances which may arise for adults whose affairs 
could be classified as such. In reality it is not unusual for people to keep their 
money in several small accounts and/or to have a savings type account in which 
to deposit funds and from which to withdraw funds. We are proposing to 
change arrangements to allow funds to be managed more flexibly, while 
maintaining existing safeguards. 
 
3.22 Current arrangements preclude the use of IwF where the adult has 
multiple smaller accounts and has been using these to meet living expenses.  
The Act allows access to only one specified account at a time, which is 
untenable where the adult’s finances are spread over multiple accounts.  We 
propose a change which would enable the PG to authorise the consolidation 
of two or more accounts into a single specified account at the time the 
application is being made, or later if necessary with the permission of the 
PG. 
 
3.23 It is not uncommon for adults to have a pre-existing savings type account 
as well as a current account.  The Act does not allow money from a savings type 
account to be moved into the specified account and accessed through the 
designated account. There is an arrangement which allows an application to the 
Public Guardian for authority to use an existing account, or open a new account, 
for putting money in from the specified account, but not for moving money into 
the specified account.  This does not facilitate compliance with the Part 1 
principles, in terms of benefit to the adult, or recognition of their past and 
present wishes where they had elected to have other accounts in addition to their 
current account.   
 
3.24 We propose to change arrangements to allow the movement of funds 
between a savings type account, which might be called the ‘nominated’ 
account, and the specified account. This would, for example, enable the 
specified account to be topped-up on a regular basis so that the designated 
account does not ‘run dry’ (the designated and specified accounts must not be 
allowed to become overdrawn).  ‘Top-up’ might be achieved through a standing 
order arrangement with prior authorisation from the Public Guardian at the point 
of application, or at some later point, should it become necessary.  Our proposal 
would also enable lump sums to be moved from the nominated account (or 
another account if appropriate) into the specified account or the designated 

14



 

 

account.  This would require permission from the Public Guardian.  To provide 
further flexibility, the transfer of funds from the specified account to another 
account in the adult’s name would no longer require the express authority of the 
Public Guardian on each occasion – a general authority to do this as appropriate 
would be part of the IwF authority. 
 
 
We propose allowing the Public Guardian to authorise : 
 
 -   the consolidation of two or more accounts into a single specified account 
at the time an application is being made or later if necessary with the 
permission of the Public Guardian; 
  -   the use of a pre-existing account, or setting up of a new account, which 
might be called the ‘nominated account’ from which money may be moved 
into the specified account.   This could include:  
   -  the setting up of a arrangements to enable regular payments from the 
‘nominated’ account to the specified account;  
   - lump sums to be moved from the ‘nominated’ account or another 
account in the adult’s name to the specified account or the designated 
account to meet unanticipated expenditure. 
  -  the transfer of funds from the specified account into another account in 
the adult’s name as part of the authority to IwF. 
 
 

 
Your views 

 
4 Do you support proposals to increase flexibility in the management of  
 accounts under IwF?  If not, please give your reasons. 
 
 
Authorisation to open a bank account to intromit with funds  
 
3.25 Current provisions only enable IwF to be accessed where there is a pre-
existing bank account.  This excludes many adults who might otherwise benefit.  
For example, there are a large number of young adults with learning disabilities 
whose funds have been held for them ‘in trust’ whilst they were children, but 
this arrangement ceases when they reach the age of 16 years.  Adults who have 
spent many years in NHS long-stay hospital care, now discharged to supported 
accommodation in the community, may also have no bank accounts.  Another 
group may be older people who have developed dementia.  Individuals within 
these groups often have modest incomes, and IwF would be the most 
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appropriate way to support their financial management needs if a bank account 
was in place.  The only way the opening of a bank account can be achieved at 
present is if an application is made to the sheriff court for an intervention order 
to do so.  This is considered disproportionate to the action needed.    
 
 
We propose allowing the Public Guardian to permit the applicant, once 
authorised, to open a bank account in the name of the adult for the purpose 
of managing the adult’s funds under the IwF scheme. 
 
 
 

 
Your views 

 
5 Do you agree that the Public Guardian should be empowered to authorise 

the opening of a bank account in the name of the adult, so that the 
applicant can intromit with funds? 

 
 
Access to confidential financial information 
 
3.26 The applicant requires specific information about the adult’s financial 
affairs before the application form can be completed.  He/she has to draw up and 
submit details of a three-year financial plan, and provide details of the adult’s 
account from which funds are to be transferred to the designated account.  In 
many cases family members will have this information and there will be no 
problem completing the application form.  But this is not always the case.  One 
of the barriers to uptake is that there is currently no means of authorising 
potential applicants to access the necessary financial data from the adult’s bank 
or building society.  The current wording of Part 3 of the Act assumes that the 
person applying for authority knows where and what account/s are held in the 
name of the adult for which authority to intromit is sought, and about the funds 
held. 
 
3.27 The Act does not authorise financial institutions to disclose information 
about an adult’s account/s to someone wanting to complete an application.  In 
terms of the Data Protection Act 1998 and the case “Tournier v National 
Provincial and Union Bank of England (1924)”, a bank is not able to divulge 
information about a customer’s account without either the customer’s consent or 
a court order.   
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We propose to amend the Act to empower the Public Guardian to 
authorise: 
 
 - applicants to request the necessary information from the adult’s  
   bank or banks; 
 - banks to release the requested information. 
 

 
3.28 Where the applicant needs authority to access banking data, the 
authorisation process would be designed to protect adults from potential 
financial abuse.  This would be achieved by the creation of a two stage 
application process described below.   
 
Stage one 
 
3.29 In stage one the PG would make all the necessary checks to ensure that 
the applicant is a suitable person to intromit.  This means: 
 

• checking all the necessary details are completed on the application form; 
• checking from the medical certificate that the adult concerned lacks 

capacity to manage their finances; 
• informing others, including the adult, about the application and allowing 

three weeks for any objections to be made. 
 
3.30 Once the PG is satisfied that everything is in order and no objections have 
been made (or those that have been made have been heard and settled) the PG 
would give authorisation to the applicant to request access to the adult’s 
financial data from the banking institutions used by the adult.  This would 
enable the applicant to progress to stage two. 
 
Stage two 
 
3.31 Stage two would require the completion of the financial section of the 
application, following agreement of which a certificate of authorisation would 
be issued.  This two stage process is likely to extend the overall process by 
about four weeks.  However, its purpose would be to benefit many adults who 
cannot have their finances managed in this way at the moment. 
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3.32 The stage two process would only be needed by applicants who don’t 
have access to all the financial information they need to meet the requirements 
straight away. 
 
 

 
Your views 

 
6a Do you support the proposal for the Public Guardian to be able to: 

authorise applicants to request confidential financial data from the adult’s 
bank/building society for the purpose of completing the IwF application; 
and authorise banks to release the requested information? 

 
6b     Do you consider that the two stage process provides an adequate safeguard 

to protect the adult from potential abuse?   
 
 
Proposed changes to enable funds to be managed by an organisation where 
the adult has no family member or friend available to manage. 
 
3.33 Local authorities and care provider agencies have reported that there are a 
significant number of individuals who lack the capacity to manage their own 
finances, but either have no family member or friend to manage for them or 
anyone willing or able to do so.  These groups include: people with learning 
disabilities; people with mental health problems who have been long-term 
residents in NHS hospitals and recently transferred to supported accommodation 
under community care legislation; and older people with dementia living in their 
own homes. 
 
3.34 It was reported to the Learning from Experience project that the majority 
of these adults have only moderate incomes, normally from small occupational 
pensions or supported employment, therapeutic earnings, and DWP benefits.  
Intromission with funds would be the most appropriate intervention to support 
the management of their funds, but under current arrangements this can only be 
carried out by individuals. 
 
Financial management support currently provide by voluntary sector providers.  
 
3.35 We understand that some voluntary organisations have been providing 
financial management support as part of the ‘person-centred’ service they offer.  
In the past, it has been possible for ‘in trust’ accounts and other such 
arrangements to be put in place to manage the funds of these service users.  
Interventions under the Act were intended to replace these practices.  However, 
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as already noted, the lowest level of intervention provided by the Act, IwF, has 
not necessarily been accessible for this group.  This can mean local authorities 
have to exercise their duty to apply for a financial guardianship order.  We are 
aware that some local authorities, their voluntary sector partners and other 
bodies providing financial management support, are unhappy with this position 
because (apart from cost) it contravenes the Part 1 principles: it is not the 
minimum intervention necessary to benefit the adult; and is viewed as 
disempowering for the adult, who is no longer able to hold an account in his/her 
own name. 
 
 
We propose extending the intromission with funds scheme to local 
authorities and other organisations to enable the management of funds for 
adults living in the community who have no private individual available to 
act.  Our intention is to enable maximum access whilst at the same time 
safeguarding the adult.  Applications by organisations would be subject to 
all the same requirements and checks as individual applicants. 
 
 
Conflicts of interest and safeguards 
 
3.36 It will be fundamental that a conflict of interest should be avoided by 
organisations seeking to intromit, and that even the appearance of a potential 
conflict should be avoided as far as possible.  A conflict of interest might 
potentially arise where an organisation has multiple roles in relation to the 
service user, for example, where the agency: assesses need; carries out financial 
assessments; provides services; makes a direct charge for services; has a 
commercial interest in the provision of services. 
 
3.37 The Act does not permit local authorities to nominate themselves as 
financial guardians.  However, local authorities are allowed to become corporate 
appointees for DWP payments.  A few local authorities have established or are 
developing ‘arms-length’ corporate appointeeship schemes for the purposes of 
managing DWP benefits, and for the management of direct payments for 
community care services.  We think this type of arrangement is worth 
considering for the corporate management of IwF.  
 
3.38 Voluntary sector community care providers are often contracted by local 
authorities to provide financial management support to service users.  As such, 
these organisations don’t normally have any involvement in charging adults for 
services provided, thus eliminating one potential cause of conflicting interests.  
Some voluntary organisations also act as DWP corporate appointees for service 

19



 

 

users.  Established practice and accountability systems are therefore in place, 
which it may be appropriate to build on for the management of IwF. 
 
3.39 Similarly, those private care agencies contracted by local authorities to 
provide health and community care services could also be in a position to IwF, 
for those particular clients.   
 
3.40 A key question is whether private care agencies or other commercial 
bodies should be able to IwF for adults where the service is not part of a 
contract with a local authority.  In this situation the agency would be paying 
itself for services from the adult’s funds. 
 
3.41 Any organisation seeking to intromit would need to demonstrate that 
mechanisms are in place that minimise risks which may emerge from a potential 
conflict of interests i.e. to ensure accountability and transparency in relation to 
accounts held in respect of each individual.  
 
3.42 Further consideration would be needed of the detailed operation of the 
scheme and of the measures required to ensure safeguards are in place and 
maintained. 
 
 

Your views 
 
7a) Do you support the proposal that organisations should be allowed to 

intromit with funds?  If not, please state your reasons.  
 
7b) Are there any considerations which would make certain types of 

organisation unsuitable to IwF?  If so, please state what you think these 
would be. 

 
 
Costs of an enhanced IwF scheme   
 
3.44 If all the above proposals were to be implemented additional costs would 
inevitably be incurred.   
 
Office of the Public Guardian – IwF application fee 
 
3.45 The current IwF application fee has remained at £35 since it was 
introduced several years ago (the renewal fee is also £35).  An enhanced scheme 
would incur additional administrative costs for the OPG and an increase in the 
fee would be necessary to maintain progress towards meeting the objective that 
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the scheme should be self financing.  While the uptake of IwF has been far 
lower than anticipated, this has been offset in relation to the workload of the 
OPG by a far greater number of powers of attorney being submitted for 
registration.  This is a particularly welcome development, because it is the 
means by which people can choose who looks after their affairs if they become 
unable to do so themselves.  However, it does mean that additional staff would 
have to be recruited by the OPG if there is an expansion of the IwF scheme.  
While the scale of expansion is uncertain, it would have to pay for itself in a 
relatively short space of time.  Financial modelling by the OPG suggests a likely 
future fee level of around £60 would be necessary to cover the costs of an 
improved, expanded scheme.  It is important to remember that it would cover a 
three year period.  It is also likely that the renewal fee at the end of the three 
year period would be pitched at around £30, recognising that, whilst some cases 
would not present many changes in circumstance, others would. 
 
Withdrawers’ expenses 
 
3.46 The scheme does not allow withdrawers to be paid for administering the 
adult’s funds.  This is because the scheme was designed to help family members 
and friends to provide support for an adult whose assets are not substantial.  
However, out-of-pocket expenses (e.g. to pay for transport to visit the adult) 
may be paid from the adult’s funds if they have been anticipated in the 
application to the PG, and may include costs associated with making the 
application.  We are not minded to change these arrangements given that 
the scheme is designed to support those on low incomes. 
 
Proposal to change the title from ‘Intromission with Funds’ 
 
3.47 Carers and other stakeholders have told us that the name, “intromission 
with funds” is not user friendly and suggested that uptake may be low, partly 
because people don’t know what it means.  It does not describe what the 
provision is for. People authorised to IwF are currently referred to as 
‘withdrawers’ or ‘intromitters.’ We need a better name for these supporters and 
invite your views. 
 
 
 
 
We propose a change of title of the intromission with funds scheme if a 
suitable alternative can be found, and invite your suggestions.  
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Your views 

 
8a Please suggest an alternative name for  ‘intromission with funds’ 
 
8b What do you suggest the name/title of someone authorised to manage 

funds under IwF should be?  
 
 
 
Part 2 – Financial guardian of last resort – assessing the need 
 
Introduction 
 
3.48 This section discusses the potential gap in provision of a financial 
guardian that arises where there is no means - under the current legislation and 
existing provider market - of meeting the assessed needs of an adult with 
incapacity for financial management.  The discussion and questions in this 
section should be considered alongside the proposals to improve access to 
intromission with funds set out in the preceding paragraphs. 
 
Current arrangements 
 
3.49 Under Part 6 of the Act, an application can be made to the sheriff for an 
intervention or guardianship order.  Intervention orders are usually concerned 
with a one-off or time-limited action or decision to be made on behalf of an 
adult. Guardianship orders are intended for longer-term help or continuing 
management. Guardianship and intervention orders are granted by a sheriff 
following a court hearing. 
 

Who can apply? 
 
3.50 Private individuals and professionals, such as solicitors, can apply for and 
be nominated as guardians or interveners but local authorities also have 
statutory roles and responsibilities.  In particular, local authorities must apply for 
a guardianship or intervention order where it is felt to be necessary and there is 
no one else doing so.  The local authority, in the form of the Chief Social Work 
Officer, can be nominated as the welfare guardian or welfare or financial 
intervener.  However, the local authority is not allowed under the Act to exercise 
powers of guardianship in respect of property or financial affairs. Therefore, 
where it considers it necessary to apply for financial guardianship, it must 
nominate someone other than the Chief Social Work Officer, for example, a 
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local solicitor.  It is not always possible to find someone to nominate. There is 
therefore no statutory provision for a financial guardian of last resort. 
 

Background: financial manager of last resort 

3.51 The Scottish Law Commission (SLC) report on incapable adults (1995)9, 
which led to the 2000 Act, identified the need for a financial manager of last 
resort for adults with no family member or friend to act for them, and 
recommended that the Public Guardian should have this function.  The 
government rejected this analysis on the grounds that “the policy of the Scottish 
Court Service is to recover costs in full, and it would not be possible to 
sufficiently recover full costs in every case of modest means, which would be 
inconsistent with a low cost or no cost scheme”. 
 
3.52 The government also considered at that time that the package of financial 
interventions would be comprehensive and there would therefore not be a need 
for financial guardian of last resort. 
 
Findings from the Learning from Experience study and response 
 
3.53 The “Learning from Experience” report documented limitations in Parts 3 
and 6 of the Act.  The issues which emerged were: the low uptake of IwF by 
private individuals; the restriction of the scheme to private individuals; and the 
lack of an appropriate financial manager of last resort, particularly for adults 
with modest means.  The available interventions have not adequately addressed 
the needs of adults who have no individual family member or friend to act for 
them, or for whom financial guardianship has not been possible or appropriate.  
This is partly due to changes in the culture and context for the delivery of 
community care services since the inception of the legislation; and partly due to 
‘design faults’ in the available financial interventions, particularly in relation to 
IwF.   
 
3.54 Hugh Henry, Deputy Minister for Justice, in his response to the findings, 
announced the appointment of an AWI National Practice Co-ordinator, to take 
forward work on these issues.  An early priority was to convene a working 
group representing key stakeholders, to look at the issue of lack of financial 
manger of last resort and to assess the feasibility of various options. The group 
was in touch with parallel work, led by the Public Guardian, charged with 
identifying what improvements would be needed to increase uptake of Part 3. 
 

                                                 
9 Scottish Law Commission (SCOT LAW COM NO 152) Report on Incapable Adults (1995) Edinburgh HMSO 
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Outcome from the working group 
 
3.55 The remit of the working group was to consider three options for the 
provision of a ‘financial manager of last resort service’ which had emerged from 
the Learning from Experience consultancy.  The group was asked to advise on 
the feasibility of each.  These options comprised: the Office of the Public 
Guardian/Accountant of Court; local authorities; and specialist voluntary 
organisations.  Each was considered against the following framework for 
assessment: 
 

• equity of access to service across Scotland 
• efficient and effective use of resources 
• budgetary implications 
• setting and meeting standards of practice – capacity to provide support 

and training 
• conflicts of interest and whether/how they might be minimised and 

managed 
• delivery on principles 
• legislative burden 
• burden on statutory agencies 
• sustainability. 

 
3.56 The OPG/Accountant of Court emerged with the highest score, compared 
with local authorities and the voluntary sector.  Key factors in favour of the 
OPG/Accountant of Court were: familiarity with the management of funds for 
adults with incapacity through the Accountant of Court’s curatory service and 
infrastructure; the OPG’s well established policies, standards, procedures, 
training and expertise in this area through supervision of financial guardianship 
since 2002.  The risk of a potential conflict of interest was seen to be lower than 
for other agencies as the OPG/Accountant of Court has no vested interest in the 
funds to be managed, and has no role in providing care services.  At the same 
time, however, it has to be recognised that OPG was not designed as a service 
provider but as a regulator; and that its entry into the role of financial manager 
of last resort would represent a significant departure, bringing with it the 
challenge of separating the interests attaching to two very different functions. 
 
Next Steps 
 
3.57 This work, which was mainly concerned with the “who” element of any 
possible last resort service, was very useful and will be returned to.  However, 
what the task group could not do was look at what the demand for a last resort 
financial guardian would be, if the proposed changes to improve access to Part 3 
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were to go ahead.  Nor could it look widely across the provider market to assess 
the extent of possible failure in supply, the reasons for this, and possible 
remedies. 
 
3.58 We now need to assess not only the likely scale of any residual need for a 
financial guardian of last resort but also the nature of the cases which would be 
involved.  Information on this latter aspect will inform an assessment of the 
skills, logistical arrangements, etc which the provider of any last resort service 
would need to deliver.  The question of “who” can then be revisited. 
 
Assessing residual need for financial guardianship of last resort  
 
3.59 We believe that the proposed improvements to intromission with funds, 
and in particular the extension of this to local authorities and other 
organisations, will address the needs of many adults with modest resources.  
Financial guardianship will, however, remain necessary where an adult’s needs 
cannot be met through other interventions. 
 
3.60 We have been considering the overall demand for and supply of financial 
guardians in order to assess the potential need for a ‘last resort’ service.  It is 
useful to think about cases as falling into three categories: 
 

(i) Cases which are non-problematic in terms of securing a nominated 
guardian, whether an individual or a professional. These need no further 
attention in this document.  

 
(ii) Cases in which the estate is of moderate, or greater, means but for which 

there is no private individual willing or able to be nominated as 
guardian, and the local authority has been unable to identify an 
appropriate professional nominee such as a solicitor.  The estate could 
however support professional management if it could be found.  The 
problem in such cases is essentially one of inadequate, or poorly 
distributed, supply of service providers. 

 
(iii) Cases in which the estate is modest but guardianship is assessed as 

necessary nonetheless, due to the complexity or severity of needs and 
where there is no private individual willing or able to be nominated; and 
in addition the estate value is such that it is unlikely to be commercially 
viable for a professional guardian to manage it.  Such cases may suffer 
from multiple difficulties: deficit in the provider market, poor viability 
in terms of remunerating any provider, and challenging requirements in 
terms of the skills required to support the adult. 
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3.61 The second and third categories both reflect system failures, but of 
different kinds.  We think it is important to distinguish between cases where 
unsatisfied need reflects a deficit in “universal” provision (point (ii) above); and 
cases where unsatisfied need reflects the complexity of the case combined with 
the inadequate purchasing power within normal market mechanisms – pointing 
to some kind of “last resort” service (point (iii) above).   
 
3.62 If a last resort service is established, without also addressing local deficits 
in the provider market (eg in rural areas), there could be a risk of “drift” into the 
last resort service of cases which are not intrinsically commercially unviable but 
which, in the absence of any alternative, are inclined to make a claim on the last 
resort service.  

 
3.63 Since cost recovery is obviously difficult in cases where the estate cannot 
support market fees for professional management, a last resort service would 
pose a net cost to the AWI system overall.   To protect other services under AWI 
and to avoid escalation in the fees charged for these, it would be imperative to 
minimise the cases falling to any ‘last resort’ service and costs on the public 
purse arising from such a service.  All stakeholders will therefore be keen to 
develop options for remedying deficits in the supplier market (the second 
category above) and to ensure the widest possible coverage of the ‘universal’ or 
market-based service.  We believe that universal provision is a good goal in its 
own right because it is more likely to be achievable locally, whereas a last resort 
service might have to be centralised.   
 
3.64 We hope that through this consultation we will have a much clearer view 
of the need for a “last resort” service, which would help us design it 
appropriately. 
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Your views 
 
9a Do you agree that, in considering the need for a financial guardian of last 

resort, it is important to draw a distinction between: 
 -  cases where the challenge is to identify a willing nominee and supply is 

restricted or absent;  
 -  cases where the nature of the case makes it difficult to attract a nominee 

on any commercial basis (supply side constraints may also be present in 
such cases)? 

 
9b Do you think there is a gap in the ‘universal’ provider market for 

guardianship at the moment, i.e. are there cases which would have 
supported the payment of a professional fee but where no professional 
was available to administer the guardianship?  If so, please say why you 
think this gap arises. 

 
9c Do you have any information on the scale of the gap?  (If so please state) 

9d Would it be helpful to see any such gap in terms of the market for wider 
community legal services? (The Executive is currently consulting on 
publicly funded legal assistance in Scotland. The consultation paper 
“Advice for All: Publicly Funded Legal Assistance in Scotland – The 
Way Forward” is  available at www.scotland.gov.uk; e-mail orders: 
business.edinburgh@blackwell.co.uk; Fax orders 0131 557 8149; 
Telephone orders: 0131 622 8283 or 0131 622 8258.) 

 
9e Do you have ideas about how the gap in the provision of professional 

financial guardians in such situations could be met? For example, would 
it be helpful to have a central referral system for the allocation of a 
suitable professional from a panel?  Would that ensure a suitable service 
even in remote areas? 

 
9f What are the key features of cases which, even if a referral and panel 

system were to be in place, would require a guardian of last resort? 
 
9g What would be the likely annual demand for a last resort service for such 

cases? 
 
9h Taking into account the nature and volume of last resort cases, what kind 

of skills and organisational arrangements would the provider of a last 
resort service have to have? 
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4 POWERS OF ATTORNEY, INTERVENTION AND  
            GUARDIANSHIP ORDERS 
 
Powers of Attorney 
 
Certification of incapacity 
 
4.1 Under sections 15 and 16 of the Act, individuals can make provision for 
someone of their choosing to manage their affairs or look after their welfare, if 
they become unable to do so themselves.  It is clear that this is one of the early 
successes of the Act with over 47,000 powers of attorney already registered with 
the Public Guardian.  Since, in general, this part of the Act is working well, we 
will not be proposing any major changes.   
 
4.2 A power of attorney to manage financial affairs can be drafted so that it 
continues or comes into effect after the person granting it loses the capacity to 
manage his or her affairs.  A welfare power of attorney cannot come into effect 
until the person granting it loses capacity.  Both continuing and welfare powers 
of attorney must be registered with the Office of the Public Guardian before 
they can come into effect.  They can be registered once they have been signed, 
and before they are required, unless there is a clause in the document stating that 
it cannot be registered until a specified event has occurred.   
 
4.3 There is a high rate of rejection of powers of attorney by the OPG when 
sent for registration because of errors in 25% of the documents.  We intend, 
therefore, to retain the possibility of registering powers of attorney as soon as 
they are signed, except where the deed states otherwise, so that granters can be 
sure that their powers of attorney are valid and will operate as intended should 
they lose capacity.  If a power of attorney is not registered until capacity has 
been lost, and it contains mistakes, there is nothing which can be done to rectify 
it. 
 
4.4 Currently, in cases where the power of attorney is to become operational 
on the granter’s incapacity, i.e. all welfare powers of attorney and financial 
powers where this is specified, it is not necessary to have a medical certificate of 
incapacity to define the time from which the attorney has authority, unless the 
document specifically states that this should happen.  Where the need for a 
medical certificate, or other evidence, is not stipulated, the attorney can decide 
when the granter has lost the ability to make certain decisions. A concern has 
been raised about the ability of attorneys to make an appropriate assessment of 
incapacity.  It has been suggested that for all powers of attorney which take 
effect on the granter’s incapacity it would be desirable for attorneys to be 
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required to obtain a medical certificate of the granter’s incapacity before 
operating their powers. 
 
4.5 We take the view that powers of attorney are written by individuals who 
have capacity and who, therefore, should be free to decide how and when they 
want their powers of attorney to come into effect.  We are not minded to make it 
a requirement that incapacity must be evidenced by a certificate of incapacity.  ` 
 
4.6 However, we consider that for powers of attorney which are intended to 
come into effect on incapacity, how and when capacity is deemed to be lost is 
something the granter should, at the very least, have considered.   This could be 
achieved by a check in the registration process to ensure that thought has been 
given to whether the decision about capacity should be left to the judgement of 
the attorney or whether the attorney’s authority should be dependent on a 
medical certificate of incapacity.  This is less prescriptive than requiring a 
certificate of incapacity in every case but would ensure that individuals 
considered how and by whom their incapacity should be determined, whilst still 
allowing freedom of choice. 
 
 
 
We are not minded to introduce a requirement for certificates of incapacity 
in every case where a power of attorney is to become effective on 
incapacity, but propose to include a check in the registration process to 
ensure that the granter has considered how and by whom incapacity is to 
be determined. 
 
 
 
 

Your views 
 
10 Do you support the proposal to include a check in the registration process 

for powers of attorney to ensure that the granter has considered how and 
by whom incapacity is to be determined? 

 
 
 
Certificates to accompany powers of attorneys 
 
4.7 In order to grant a power of attorney an individual must be capable of 
understanding what he/she is doing and what the impact of granting the powers 
will be.  All powers of attorney must be supported by a certificate signed by a 
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doctor, solicitor or advocate stating that the granter understands the implications 
of what he/she is doing.  A power of attorney cannot be registered without a 
supporting certificate.  The purpose of the certificate is to protect the individual, 
particularly when he/she may be vulnerable or susceptible to pressures from 
others. 
 
4.8 Under sections 15(3) and 16(3) two separate supporting certificates by an 
approved person are required for a power of attorney which contains both 
continuing and welfare powers.  This is a frequent cause of mistakes with only 
one certificate being provided when the power of attorney is sent for  
registration.  If only one supporting certificate is provided, the power of attorney 
cannot be registered by the OPG.  Stakeholders have asked for a single 
certificate to be sufficient in these circumstances.  We see no reason, in the light 
of experience, to maintain a requirement for two certificates and propose to 
provide that a single certificate should be permitted in these circumstances. 
 
 
We propose to amend the Act to provide that only one supporting 
certificate by an approved person is required when a power of attorney 
contains both continuing and welfare powers. 
 

 
 
 

Your views 
 
11 Do you support the proposal to amend the Act to provide that only one 

supporting certificate by an approved person is required when a power of 
attorney contains both continuing financial and welfare powers? 

 
 
Intervention Orders and Guardianship 
 
4.9 Under Part 6 of the Act, an application can be made to the sheriff for a 
guardianship or intervention order.  Intervention orders are usually concerned 
with a one-off or time-limited action or decision to be made on behalf of an 
adult who is not capable of taking the action or making the decision.  
Intervention orders can relate to the adult’s financial affairs, property and/or 
personal welfare.  Guardianship orders are intended for longer-term help or 
continuous management.  Again guardianship orders can cover financial, 
property and/or welfare matters.  The Act allows for both sole and joint 
guardians to be appointed. 
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4.10 Guardianship and intervention orders are granted by a sheriff following a 
court hearing and must be registered with the OPG. 
 
4.11 Applications for guardianship or intervention orders have to be 
accompanied by two medical reports of incapacity relating to the specific 
decision-making powers requested.  Applications for orders covering financial 
or property matters must also include a report from someone with sufficient 
knowledge to establish the appropriateness of the order and of the person 
nominated to act.  Applications for orders covering welfare matters must be 
accompanied by a Mental Health Officer’s (MHO’s) report.  These reports are 
concerned with the appropriateness of the order being sought and the suitability 
of the person named to act as guardian or intervener.  All reports need to be 
completed within 30 days prior to the application being lodged with the court.  
The application sets out the powers sought. 
 
4.12 Once granted by the court guardianship orders can be for three years, or 
for any other period, including indefinitely, as determined by the sheriff.  In 
cases of financial guardianship the sheriff can require the guardians to find 
caution (see below). 
 
4.13 Orders under Part 6 are not designed to deal with emergency situations.  
The provisions are intended to enable the management of an adult’s financial 
and welfare matters by another when the adult is no longer capable of managing 
them him or herself.  There are provisions in the Mental Health (Care and 
Treatment) Act 2003 which will enable an adult with a mental disorder to be 
removed to a place of safety where he/she is likely to suffer significant harm in 
a range of circumstances.  There is also a current consultation on further 
protections for vulnerable adults10.   
 
4.14 We are aware that there are a number of factors preventing this part of the 
Act from reaching its full potential for users and the following proposals are 
designed to streamline and simplify the process. 
 
Caution 
 
4.15 Caution is insurance to safeguard the estate of the adult with incapacity 
from any loss due to the actions of someone acting on his or her behalf. 
 
4.16 Currently, where a sheriff grants an intervention order, or appoints a 
guardian or a substitute guardian, in relation to financial affairs, he/she must ask 
                                                 
10 Scottish Executive, consultation on Protecting Vulnerable Adults, released 7 July, deadline 23 September 
2005  www.scotland.gov.uk/consultations  
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the person appointed to find caution except where the person appointed is 
unable to find caution but is nonetheless suitable to be authorised under the 
order.  We are aware that there are difficulties both in finding and funding 
caution.  The problems include: very few companies offer caution; caution is 
applied to blocks of value of estate and has a fairly high starting threshold 
which places a heavy burden on small estates where the value falls significantly 
below the threshold; and the processing of an application can be quite lengthy.  
We are aware that caution is rarely dispensed with and that the delays 
encountered when seeking caution cause frustration and prevent intervention 
orders being implemented and guardianships from commencing  - which may 
clearly not be beneficial to the adult. 
 
4.17 Sheriffs already have a broad discretion under section 3 of the Act.  
However, we propose to include a specific provision in the sections of the Act 
mentioned above to allow sheriffs the discretion to dispense with caution where 
they consider this to be appropriate in the circumstances.   
 
4.18 Currently the PG has no power to vary caution to reflect changes in the 
value of an estate over the period of the order.  Where estates have been 
significantly diminished or increased since an order was granted, the level of 
caution may have become inappropriate.  We propose giving powers to the PG 
to vary the amount of caution set - where the sheriff has set this as a percentage 
of the estate - to reflect changes over a period in the estate’s value. 
 
 
 
We are proposing to give sheriffs discretion to dispense with caution where 
they consider this to be appropriate in the circumstances.  We are also 
proposing to allow the PG to vary the amount of caution set to reflect 
changes in the value of an estate. 
 
 

Your views 
 

12a  Do you agree that it would be beneficial to make specific provision for   
  sheriffs to dispense with caution if they consider it appropriate in the  
  circumstances? 
 
12b Do you agree that the PG should be granted powers to vary caution? 
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Time limit for reports for applications for guardianship and intervention 
orders 
 
4.19 Currently, there is a 30 day limit within which reports supporting 
intervention and guardianship applications must be lodged.  We are aware that it 
can be difficult to obtain and lodge all of the reports within the time limit.  We 
know that the general discretion which sheriffs have under section 3 has been 
used to extend the period for lodging the reports.   It has been suggested that 
where an adult’s condition is stable and long term, or deteriorating and long 
term, that sheriffs should have express discretion to lengthen the period for 
lodging the reports to possibly up to 60 days in these circumstances because 
there would no benefit to the adult in requiring further reports. 
 
 
We propose to make specific provision to allow sheriffs discretion to extend 
the period for lodging reports to a maximum of 60 days in cases where an 
adult’s condition is stable and long-term, or deteriorating and long term.  
 
 

 
 
Medical reports where the adult is outside Scotland 
 
4.20 When the cause of incapacity is mental disorder, it is necessary for one of 
the medical reports which must be lodged with the guardianship or intervention 
order application to be signed by a medical practitioner approved for the 
purposes of section 22 of the Mental Health (Care and Treatment) Act 2003 
(which comes into force in October 2005).  We are aware that there can be 
difficulties and significant additional costs in obtaining a report from the 
approved medical practitioner in cases where the adult lives outside Scotland. 
 

 
Your views 

 
13      Do you support the proposal to make specific provision to allow  
          sheriffs discretion to extend the period for lodging reports to a
          maximum of 60 days in cases where an adult’s condition is stable
          and long term, or deteriorating and long term? 
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4.21 A possible solution would be for the examination of the adult to be 
carried out by an appropriately qualified medical practitioner, recognised by the 
country in which he/she works, who has the knowledge and ability to assess the 
adult.  To ensure that the requirements of the 2000 Act are met, we propose that 
the examining medical practitioner should then discuss that examination with a 
medical practitioner approved under section 22 of the 2003 Act or with a 
medical commissioner or medical officer of the Mental Welfare Commission for 
Scotland before providing a report on the adult’s capacity in relation to the 
measures sought.  This would enable guidance on the requirements of Scottish 
law to be provided, and at the same time ensure an appropriate and timely 
assessment of capacity without the need to bring the adult to Scotland, or for a 
Scottish doctor to visit the adult.  
 
 
 

 
 
Interim Guardianships 
 
4.22 Under section 57(5) and (6), a sheriff can appoint an interim guardian for 
a period of up to three months.  We understand that interim orders are granted in 
25-30% of cases. We also understand that a few of these cases require a further 
interim order because of the complexity of the case which means that the parties 
have to reapply to the court.  We are not clear that any changes to the current 
position are necessary but are seeking views on whether it would be desirable 
for sheriffs to have discretion to make interim orders for a period of more than 
three months where this is appropriate in the circumstances of the case. 
 

Your views 
 

14 Do you support the proposal to deal with situations where the adult for 
whom the report by the approved medical practitioner is required lives 
outwith Scotland, to enable an appropriately qualified medical practitioner 
with experience recognised by the country in which he/she works to: 

 
• make an examination of the adult;  
• discuss that examination with a medical practitioner approved under 

section 22 of the 2003 Act, or with a medical commissioner or 
medical officer of the Mental Welfare Commission for Scotland; 

• provide a report on the adult's capacity in relation to the measures 
sought? 
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Your views 
 
15 Should sheriffs be given discretion to make interim orders for a period of 

more than three months where this is appropriate in the circumstances of 
the case? 

 
 
 
Recall 
 
4.23 Guardianships can be recalled if the grounds of appointment are no longer 
fulfilled or if the adult’s welfare is adequately protected in some other way.  The 
sheriff and the PG can recall financial guardianships and the sheriff, local 
authority and the MWC can recall the powers of a welfare guardian.  Currently, 
a local authority cannot recall a welfare guardian’s powers where the Chief 
Social Work Officer is the welfare guardian.  It has been suggested that local 
authorities should be able to recall their own guardianships to ensure that they 
are able to act in accordance with the principle of least restriction and that there 
should be no delay in recalling a guardianship when it is no longer needed.   We 
agree with this and propose to amend the Act accordingly.   
 
4.24 In addition, stakeholders have suggested that there is a need to simplify 
recall procedures.  We will consider the procedures with the four bodies which 
can recall guardianships and, if appropriate, will bring forward adjustments.  We 
would be interested to hear of areas of specific operational difficulty in the 
recall procedures. 

 
 

 
16a    Do you support the proposal that local authorities should be able to 
          recall their own guardianships? 
 
16b Have you experienced a specific difficulty in the recall of a 
          guardianship?  Please provide details.  
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5 OTHER ISSUES 
 
Displacement of AWI nearest relative 
 
5.1 Section 4 of the 2000 Act allows an adult with incapacity to apply to the 
Court of Session or the sheriff for an order that:   
 
• appoints a nearest relative other than the person who would be entitled to be 

so appointed in terms of that Act;  
• orders that no person shall be a nearest relative;  
• and/or restricts disclosure of information to the nearest relative.   
 
5.2 The only person who can apply for an order under section 4 is the adult 
with incapacity. 
 
5.3 Earlier discussions with stakeholders suggest that the provisions in 
section 4 for displacement are not reasonable because very few adults with 
incapacity are likely be able to take action under them.  In addition, the 
provisions in the Mental Health (Care and Treatment) (Scotland) Act 2003 
which allow an interested person to request the removal of a named person by 
the mental health tribunal, mean that there is now a stronger case for others with 
an interest to be able to use section 4 of the 2000 Act.   
 
5.4 We therefore think that section 4 should be broadened to allow for an 
application to the sheriff by a person with an interest in the affairs of an adult 
with incapacity. 
 
5.5 In our earlier discussion with stakeholders we considered whether the 
court should have, on its own initiative, the power to make an order under 
section 4 in the course of any proceedings before it.  We reached the view that 
this would be appropriate. 
 
5.6 We understand that these changes would create the possibility that an 
order may be applied for under section 4 by a person with an interest, or 
considered by a sheriff /judge, against the wishes of the adult.  We think 
therefore that certain steps should be introduced into the procedure for granting 
an order under section 4 so that the adult, and any other person whom the court 
considers has an interest, is notified of the application and has the chance to 
object.  
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We propose to broaden section 4 to allow for an application to the sheriff 
by a person with an interest in the affairs of the adult with incapacity and 
in addition that the court should have, on its own initiative, the power to 
make an order under section 4, subject to intimation to the adult 
(informing the adult) and any other person the court considers has an 
interest. 
 
 
 

 
Your views 

 
17a Do you support the proposal to broaden section 4 to allow for an 
 application to the  sheriff by a person having an interest in the affairs of 
 an adult with incapacity? 
 
 17b In addition, do you support the proposal that the court should have, on its 
 own initiative, the power to make an order under section 4 subject to 
 intimation to (informing) the adult, and any other person the court 
 considers has an interest? 
 
             
 
Certification of incapacity 
 
5.7 Currently only a medical practitioner can sign certificates of incapacity 
under the Act. There are provisions in the Smoking, Health and Social Care 
(Scotland) Act 2005 to extend the range of professionals beyond medical 
practitioners who can sign certificates of incapacity under Part 5.  However, this 
extension only relates to the fields in which these individuals practise and is for 
the purpose of giving treatment within their area of expertise.  In terms of 
indemnity these practitioners are covered because the certification would occur 
in the course of work in their own field. 
 
5.8 There could therefore be a question as to whether certification under other 
parts of the Act should be extended to other professionals.  We do not have a 
firm view on this but do not think it would be possible to use the extended 
signatories under Part 5 because those who will be able to sign under Part 5 will 
be doing so in the course of their work for the limited purpose of providing care 
and treatment within their own area of expertise.  This would not be the case in 
relation to other parts of the Act.  
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Transitional arrangements for pre- Act curators bonis, tutors dative and tutors 
at law  
 
(This section is for information only) 
 
5.9 Schedule 4 Paragraph 6(3) deals with the situation of curators, tutors, 
guardians and attorneys when the Act came into force.  It was the policy 
intention that the appointments of curators bonis, tutors dative and tutors at law 
should continue after the 2000 Act but that they should be reconsidered under 
the 2000 Act by the court within 5 years.  We have been advised that this is not 
the effect of the provision as drafted.  The Scottish Executive will bring forward 
an amendment which would require that all pre-Act appointments be 
reconsidered under the 2000 Act within two years of the enactment of an 
amending provision. 
 
 
 
                              

Your views 
 

18a Would it be appropriate to consider widening the categories of  
 professionals who sign certificates of incapacity under the Act?           
          If ‘yes’ please answer the following questions. 
 
18b To which professionals, and under which parts of the Act should this   
           be extended?  
 
18c What issues would any extension raise e.g. training, indemnity cover? 
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ANNEX A 
LIST OF MINOR AND TECHNICAL AMENDMENTS 
 
Section Proposed change 

 
6 (1)  Amend to allow for the possibility of decoupling the roles of Accountant of Court and Public Guardian for future 

operational flexibility.  
15 Amend to clarify that a continuing power of attorney comes to an end in the event of the bankruptcy of the granter or the 

continuing attorney. 
19(2)(c) Under section 22, the Public Guardian is required to notify changes relating to welfare attorneys to the local authority and 

the MWC.  Under 19(2)(c) the power of attorney only has to be sent in the first place to the MWC. 
Section 19(2)(c) should be amended to include the local authority. 

22 As all welfare PoAs are copied to the MWC under 19(2)(c). So, all changes in welfare PoAs should therefore also be 
copied to the MWC. 
Amend to delete references in parenthesis to mental disorder. 

 Revocation – for clarification, the Act should be amended to clarify that PoA can be revoked in whole or in part in writing 
to the OPG. 

47(8) Amend to rectify inconsistency between section 47(8) and 48(2), as 48(2) is not concerned solely with prohibited 
treatments. 

53(10) 1) There is no provision for the issue of certificate of appointment by PG (as happens with guardianship)  
Amend to provide for issue of certificate. 
2) 53(10)(b) does not  provide for what is to be notified by the PG. Amend to provide for the terms of the interlocutor to be 
notified (as for guardianship in section 58(7)(d)) 

55 Section 55 does not provide for interveners an equivalent time limit for notification of change of address as for guardian in 
section 64(4).   Amend to reflect section 64(4) 

64 Section 22 requires an attorney’s personal representatives to notify the death of the attorney to the PG. There is no 
equivalent requirement in part 6 in relation to the death of a guardian/intervener.  S64 should be amended accordingly 

70(2) 70(2) duplicates the provision at section 70(1) to enforce a welfare guardian's decisions where they are not complied with 
by a person other than the adult.  Our policy intention was to provide in section 70(1) for circumstances in which the adult 
did not comply with a guardian's decision and in section 70(2) for circumstances in which a third party did not comply.  In   

 



 

 

the event, both provisions have been included in subsection (1).  This has the unfortunate effect that a warrant may be 
issued for the adult's removal where a third party has refused to comply with the guardian's decision. Amendment is 
required to revert to the original intention to split the provisions.   

73(3) As drafted the section allows the recall of all guardianships relating to personal welfare by the MWC.  An amendment is 
required to provide that the MWC’s power of recall is only in those cases where incapacity relates to mental disorder. 
  

Schedule 3 
Paragraph 
3(3) 

Reference to section 18 of the Act should be to section 20 and should be amended.   
 

Schedule 4, 
paragraphs 
4(4) 4(6) 
 

The paragraph references in these paragraphs are incorrect and should be amended. 
 
 

Schedules 
5 and 6 

Amend errors in these schedules, relating to the Judicial Factors Act 1849 and the Improvement of Land Act 1864. 

Schedule 5, 
paragraph 
26(2)(d) 

58(6)(d) of Criminal Procedure (Scotland) Act 1995 –should relate to welfare guardians with relevant powers only.  

Schedule 5, 
paragraph 
26(2)(e) 

Reference in this section should be to 58(1A) not to section 58(1).  

Schedule 5, 
paragraph 
26(4) 

Provision does not have the intended effect of amending section 61 of the CPSA 1995 and should be amended accordingly.

Criminal 
Procedure 
(Scotland) 
Act 1995 

Amendments to section 58 to reflect the terminology of the Adults with Incapacity (Scotland) Act 2000 – references in 
section 58(6) to ‘place under guardianship’ and ‘receive into guardianship’ should refer to the placing of the person’s 
‘personal welfare’ under guardianship. 
Reference to ‘offender’ in section 58(7) should be amended because disposal by way of guardianship can be used for those 
who are not convicted (section 58(3)). 
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                                   ANNEX B 
 
LIST OF QUESTIONS FOR CONSULTATION  
 
Question 1:   Do you support the countersignatory proposals?  If you disagree with 
any of the proposals please say why? 
 
Question 2:   Do you support the proposal to allow for the appointment of substitute 
and joint withdrawers? 
 
Question 3:   Do you support a change to allow for intromission with a joint account 
on behalf of both account holders, in circumstances where one and then the other 
becomes incapable? 
 
Question 4:   Do you support proposals to increase flexibility in the management of 
accounts under IwF? If not, please give your reasons. 
 
Question 5:   Do you agree that the Public Guardian should be empowered to 
authorise the opening of a bank account in the name of the adult, so that the applicant 
can intromit with funds? 
 
Question 6a:   Do you support the proposal for the Public Guardian to be able to 
authorise applicants to request confidential financial data from the adult’s 
bank/building society for the purpose of completing the IwF application; authorise 
banks to release the requested information? 
 
Question 6b:   Do you consider that the two stage process provides an adequate 
safeguard to protect the adult from potential abuse?   
 
Question 7a:   Do you support the proposal that organisations should be allowed to 
intromit with funds?  If not, please state your reasons. 
 
Question 7b:   Are there any considerations which would make certain organisations 
unsuitable to IwF?  If so, please state what you think these should be. 
 
Question 8a:   Please suggest an alternative name for ‘intromission with funds’. 
 
Question 8b:   Please suggest the name/title of someone authorised to manage funds 
under IwF. 
 
Question 9a:   Do you agree that, in considering the need for a financial guardian of last 
resort, it is important to draw a distinction between – cases where the challenge is to 
identify a willing nominee and supply is restricted or absent – cases where the nature of 
the case makes it difficult to attract a nominee on any commercial basis (supply 
constraints may also be present in such cases)? 
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Question 9b:   Do you think there is a gap in the ‘universal’ provider market for 
guardianship at the moment, i.e. are there cases which would have supported the 
payment of a professional fee but where no professional was available to administer the 
guardianship?  If so, say why you think this gap arises. 
 
Question 9c:  Do you have any information on the scale of the gap ?  (If so please state). 
 
Question 9d:   Would it be helpful to see any such gap in terms of the market for wider 
community services? 
 
Question 9e:   Do you have any ideas about how the gap in the provision of professional 
guardians in such situations could be met? For example, would it be helpful to have a 
central referral system for the allocation of a suitable professional from a panel? Would 
that ensure a suitable service even in remote areas? 
 
Question 9f:   What are the key features of cases which, even if a referral and panel 
system were to be in place, would require a guardian of last resort? 
 
Question 9g   What would be the likely annual demand for a last resort service for 
such cases? 
 
Question 9h:   Taking into account the nature and volume of last resort cases, what 
kind of skills and organisational arrangements would the provider of a last resort 
service have to have? 
 
Question 10:   Do you support the proposal to include a check in the registration 
process for powers of attorney to ensure that the granter has considered how and by 
whom incapacity is to be determined? 
 
Question 11:   Do you support the proposal to amend the Act to provide that only one 
supporting certificate by an approved person is required when a power of attorney 
contains both continuing financial and welfare powers? 
 
Question 12a:   Do you agree that it would be beneficial to make specific provision for 
sheriffs to dispense with caution if they consider it appropriate in the circumstances? 
 
Question 12b:   Do you agree that the OPG should be granted powers to vary caution? 
 
Question 13:  Do you support the proposal to make specific provision to allow sheriffs 
discretion to extend the period for lodging reports to a maximum of 60 days in cases 
where an adult’s condition is stable and long term, or deteriorating and long term? 
 
Question 14:  Do you support the proposal to deal with situations where the adult for 
whom the report by the approved medical practitioner is required lives outside 
Scotland, to enable an appropriately qualified medical practitioner with experience 
recognised by the country in which he/she works to: make an examination of the adult; 
discuss that examination with a medical practitioner approved under section 22 of the 
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2003 Act, or with a medical commissioner or medical officer of the Mental Welfare 
Commission for Scotland; and provide a report on the adult's capacity in relation to the 
measures sought? 
 
Question 15:  Should sheriffs be given discretion to make interim orders for a period of 
more than three months where this is appropriate in the circumstances of the case? 
 
Question 16a:  Do you support the proposal that local authorities should be able to 
recall their own guardianships? 
 
Question 16b:  Have you experienced a specific difficulty in the recall of a 
guardianship?  Please provide details. 
 
Question 17a:  Do you support the proposal to broaden section 4 to allow for an 
application to the sheriff by a person with an interest in the affairs of the adult with 
incapacity? 
 
Question 17b:  In addition, do you support the proposal that the court should have, on 
its own initiative, the power to make an order under section 4, subject to intimation to 
(informing) the adult, and any other person the court considers has an interest? 
 
Question 18a:  Would it be appropriate to consider widening the categories of 
professionals who can sign certificates of incapacity under the Act?  
If ‘yes’ please answer the questions below. 
 
Question 18b:  To which professionals, and under which parts of the Act, should any 
extension be confined? 
 
Question 18c:   What issues would any extension raise e.g. training, indemnity cover? 
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       ANNEX  C 
 
ADULTS WITH INCAPACITY (SCOTLAND) ACT 2000 
GENERAL PRINCIPLES 
 
 
The Act provides various methods of intervening (that is, taking decisions or 
actions) on behalf of an adult.  Interventions can cover property and financial 
affairs, or personal welfare matters, including health care.  When deciding 
whether to intervene you must always apply the following principles: 
 

• your in intervention must be necessary and must benefit the adult; 
 

• your intervention must be the minimum necessary to achieve the purpose; 
 

• you must take account of the adult’s present and past wishes and feelings 
(and you must try every possible means of communicating with the adult 
to find out what these are); 

 
• you must take into account the views of the adult’s nearest relative and 

primary carer, and of any other person with powers to intervene in the 
adult’s affairs or personal welfare, or with an interest in the adult, so far 
as is reasonable and practicable to do so; 

 
• you must encourage the adult to use any skills he or she has.  

 
 

 
(Extract from Code of Practice: For persons authorised under intervention 
orders and guardianship) 
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