VITAL VOICES
Helping Vulnerable Witnesses Give Evidence

Report on the Analysis of Responses to the Consultation

Making it work together




VITAL VOICES

Helping Vulnerable Witnesses Give Evidence

Report on the Analysis of Responses to the Consultation

Elma Fitzpatrick
Consultant

Scottish Executive Social Research
2002



m:urther copies of this report are available priced £5.00. Cheques

should be made payable to The Stationery Office Ltd and addressed
to:

The Stationery Office Bookshop
71 Lothian Road

Edinburgh

EH3 9AZ

Tel: 0870 606 5566
Fax: 0870 606 5588

~

The views expressed in this report are those of the researchers and
do not necessarily represent those of the Department or

Scottish Ministers.

Limited extracts from the text may be produced provided the source
is acknowledged. For more extensive reproduction, please write to
the Chief Research Officer at the Office of Chief Researcher,
3rd Floor West Rear, St Andrew’s House, Edinburgh EH1 3DG

© Crown Copyright 2002




Executive Summary

Section One

Section Two

Section Three

Section Four

Section Five

Section Six

Section Seven

Section Eight

Annex A
Annex B

CONTENTS

Introduction
Introduction and purpose of the consultation
Structure of the Report

The Legal Context
Question 1

Defining Vulner ability
Question 2

Question 3

Question 4

Question 5

Question 6

Question 7

Question 8

Question 9

Question 10

Existing Special M easures
Question 11
Question 12
Question 13
Question 14
Question 15
Question 16
Question 17

New Special Measures
Question 18
Question 19
Question 20

Range of Proceedings
Question 21
Question 22
Question 23
Question 24

The Competence Test
Question 25

Related | ssues
Question 26
Question 27

Consultation Mailing List
List of Consultees

=

10
15
19
21
23
26
29

37
42

47
51

57

59
62
66

69
72
74
77

78

86
90

92
102



Executive Summary

Corroboration

38 consultees considered whether the law of corroboration should be altered, with 33
supporting the Executive's line that it should not be amended and instead that
supports available to vulnerable witnesses should be improved. 3 consultees sought a
review of the law particularly in relation to cases involving rape and other sexual
offences.

Defining Vulnerability

The consultation document invited comments on a number of suggested changes to
the definition of “vulnerable person”. There was majority support from consultees for
widening the current definition of “vulnerable person” so that more witnesses would
be eligible for special measures.

52 consultees considered whether the external circumstances faced by a witness
should be taken into account when deciding whether they should be eligible for
special measures. 44 consultees were in favour of this proposal. The main reason
given for extending the definition of “vulnerable person” was on the basis that it was
seen as too restrictive.

51 consultees addressed the question of whether specific categories of witness should
be eligible for special measures, with 25 consultees in favour and 15 against. Five
consultees gave conditional support and six consultees did not specify aclear view.

27 consultees considered that all alleged victims of sexual offences should be eligible
for special measures. 9 consultees did not agree with this proposition.

Only 15 consultees were supportive of the proposition that all categories of witness
should be allowed to use special measures.

35 consultees considered that an accused in a criminal tria should be eligible for
specia measures. 12 consultees gave conditional support to this proposition, with 6
consultees being against this proposal .

Special Measures

The majority of consultees were in favour of the use of the existing special measures
and some consultees expressed views on how these measures could be better used.

28 consultees commented on whether pre-trial video recording of a cross
examination would be a positive development, with 19 agreeing that it would be a
positive development. Only 5 consultees disagreed, with 4 not specifying their view.
32 consultees agreed that written guidance to clarify the role of the supporter would
be helpful. No consultees were against this proposal.

33 consultees supported the ban on personal cross-examination by accused in sexual
offence cases being extended to other types of case. 12 consultees did not agree with
this suggestion.

There was a mixed response to the use of both intermediaries and amicus curiaein
criminal proceedings.



52 consultees considered the issue of intermediaries with only 23 in full support of
the proposal. The rest of the consultees either supported limited use of intermediaries,
were not in favour or preferred awaiting the outcome of the pilot schemes being
conducted in England and Wales.

The appointment of an amicus curiae was supported by 23 consultees with 21 not
being in favour of the proposal.

Range of Proceedings

45 consultees supported special measures being made availablein civil proceedings. 2
consultees were against the proposition.

41 consultees also supported the restrictions on use of character and sexual history
evidence in criminal trials being introduced to referrals from the children’s hearing
system to the sheriff court.

Competence Test

There was little support for retaining the competence test in its current form.

With regard to child witnesses the majority of consultees were in favour of either
abolishing (34 consultees) or modifying (12 consultees) the test. Only 9 consultees
were in favour of retaining the test in its current form.

With regard to all witnesses 27 consultees wanted the test abolished, 12 wanted it
modified with only 9 expressing the view that the test should be retained.

Expert Evidence

34 consultees were in favour of greater use being made of expert evidence in cases
involving vulnerable witnesses. Only 11 consultees were against this proposal

Scottish Law Commission’ s recommendations on identification evidence

Only 2 consultees opposed the implementation of the Scottish Law Commission’s
proposals on identification evidence with 25 consultees being in favour of the
proposal.



SECTION ONE: INTRODUCTION

Introduction and purpose of the consultation

1

The Scottish Executive has recently completed a consultation process to inform a
review of the current law and practice relating to vulnerable witnesses. The
consultation forms part of a much wider programme of work to help improve the
position of victims and witnesses in the criminal justice system.

The purpose of the consultation, as outlined in the Scottish Executive’'s consultation
document, was to look at current arrangements relating to vulnerable witnesses,” to
consider whether these arrangements need to be extended and whether there are
alternative ways in which witnesses who may have particular needs can be assisted in
providing ‘best evidence'.

The purpose of this report is to present the findings of the analysis of responses to the
consultation exercise.

In total, amost 700 copies of the consultation document were distributed to
individuals, members of the judiciary and organisations throughout Scotland.? In
addition, the document was placed on the Scottish Executive's website. The closing
date for receipt of responses to the consultation was 31 July 2002. A total of 76
responses were received. Table 1.1 (below) contains information on the number of
responses received, by category of interest group. A full list of Consultees is
contained in Annex B.

Table 1.1: Responsesto the Consultation by I nterest Group Category

Category Number of responses received
Member of the Public 1

Voluntary Organisation 19

Loca Authority / Social Work 23

Public / Statutory Body 10

Professional Association 14

Academic 3

Sheriffs/ Judges

Other Legal 5

TOTAL 76

1

The Consultation Document defines vulnerable witness as referring to “any witness who may be
in special need of help for any reason.” (para 4, page 3)
See Annex A for a Consultation mailing list




5.

It should be noted from the outset that, as the overall number of submissions received
was low (76 in total), and not all Consultees addressed each question, the percentages
cited throughout the report will, in the main, refer to very low numbers. Therefore,
caution should be exercised when quoting percentages cited within the report.

Structure of the Report

6.

The purpose of this report is to present the findings of the analysis of responses to the
consultation exercise. The results of the analysis are contained in eight sections.
Section Two contains Consultees views on the requirement for corroboration of
evidence in criminal cases (Question 1), while Section Three contains an overview of
Consultees’ opinions on how vulnerability should be defined (Questions 2-10). The
issue of special measures — both current and new — is examined in Sections Four and
Five (Questions 11-20) and Section Six looks at the range of proceedings in which
these measures should be available (Questions 21-24). Section Seven is concerned
with Consultees’ views on whether the competence test should be modified, abolished
or retained (Question 25) while the final section, Section Eight, addresses ‘related
issues (Questions 26-27).

The Annex contain a list of individuals and organisations to which the consultation
document was distributed (Annex A), in addition to a list of those from whom
responses were received (Annex B).



SECTION TWO: THE LEGAL CONTEXT

Question 1: Do you support the Executive' s views that the law on corroboration in
criminal cases should not be changed?

Total No Consultees Of those that commented
Submissions| comment that
Received made commented
(n=38) (n=38) Yes No Yes— Not Specified
(n=33) (n=3) Conditional (n=0)
(n=2)
76 50% 50% 87% 8% 5% 0%

8.

10.

11.

Half of the submissions received (n=38) did not specifically address the issue of
corroboration of evidence in criminal cases. Of those that did (n=33), 87% supported the
Executive' s views that the law on corroboration of evidence in criminal cases should not
be changed. A further 5% (n=2) offered conditional support for the Executive's views
while 8% (n=3) were opposed to it.

According to one Consultee the requirement for corroboration is an essential element in
establishing guilt beyond areasonable doubt.®> This Consultee suggested that there should
be no diminution of the fundamental presumption of innocence in criminal proceedings to
which4 every accused person is entitled until their guilt is established beyond reasonable
doubt™.

Other Consultees suggested that corroboration acts a safeguard against any possible
miscarriages of justice,® the dangers of which are “too great”®. It also acts as a valuable
“check on evidence presented”’ in addition to protecting the right of an accused to a fair
trial.® It is a basic tenet of the Scottish criminal justice system® and the negative impact
abolition would have on human rights would far outweigh the possible benefits to the

victim.1°

Other opinions expressed by Consultees on the matter of corroboration of evidence
include the following:

3 The Faculty of Advocates (Number 74)

4 The Faculty of Advocates (Number 74)

> Ferguson, P W(Number 3); Criminal Bar Association (Number 46); Scottish Human Rights Centre
(Number 50)

6 The Faculty of Advocates (Number 74)

! Scottish Human Rights Centre (Number 50)

8 Scottish Human Rights Centre (Number 50)

° Scottish Rape Crisis Network (Number 51)

10 The Scottish Association for the Study of Delinquency (Number 31)



12.

There is no need to alter the rules on corroboration if vulnerable witnesses (in particular
children** and female complainers in sexua offence cases™) are provided with the
support and assistance required to ensure they give effective evidence™

It is important to consider other steps for vulnerable witnesses while ensuring the rights
of the accused are not compromised™

There needs to be more focus on making the prosecution cases stronger™

Current procedures limit the types of evidence used to corroborate witness statements.*
In addition, certain offences (such as domestic abuse cases) do not lend themselves to
easily establishing corroborative evidence'’ therefore more emphasis needs to be placed
on gathering different types of evidence for use as corroboration'®

Further consideration of how evidence is collected is also required™

The evidence of a child should not consist solely of their verba statement:?® too much
emphasis is currently placed on the statements of child witnesses or “own evidence.” %
Instead, there needs to be a thorough investigation of forensic, aibi and circumstantial
evidence™

Two Consultees expressed conditiona support for the Executive's views on
corroboration. According to these Consultees the law on corroboration of evidence in
criminal cases should remain asit is on the proviso that:

(@) The Executive applies the principles that for under 16s, involvement in court
processes is generally against their best interests and should be avoided where possible®

(b) Improved supports to children/vulnerable witnesses should include pre-trial
prepazration and sensitive handling of all vulnerable witnesses from time of arrival at
court®*

n Ayrshire & Arran Primary Care NHS Trust (Number 34), Barnado’s Scotland (Number 42); Child
& Adolescent Section of the Royal College of Psychiatrists (Scottish Division) (Number 43);
Crown Office Policy Group (Number 47)

12 Scottish Rape Crisis Network (Number 51)

3 ACPOS (Number 5); Mental Welfare Commission for Scotland (Number 18); Ayrshire & Arran
Primary Care NHS Trust (Number 34); Barnado's Scotland (Number 42); Child & Adolescent
Section of the Royal College of Psychiatrists (Scottish Division) (Number 43); Crown Office
Policy Group (Number47); Scottish Human Rights Centre (Number 50); Scottish Rape Crisis
Network (Number 51); SCRA (Number 75)

1 Crown Office Policy Group (Number 47)
1 Scottish Rape Crisis Network (Number 51)
16 Women Supporting Women (Number 36)
o ADSW (Number 55)

18 Women Supporting Women (Number 36); Cross Party Group in the Scottish Parliament on Men’'s

Violence Against Women and Children (Number 37); Barnado’s Scotland (Number 42); ADSW
(Number 55); Scottish Women’s Aid (Number 56)

19 Barnado’s Scotland (Number 42)

2 Childline Scotland (Number 6); Children 1st (Number 60)
2 NCH Scotland (Number 64)

2 Childline Scotland (Number 6); Children 1st (Number 60)
= Scottish Child Law Centre (Number 45)

24 Clackmannanshire Council — Social Services (Number 54)



13. Thirteen per cent (n=3) of Consultees were in favour of alterations to the current law on
corroboration of evidence in criminal cases. These Consultees offered the following in
support of their views:

= The requirement for corroboration is a barrier to justice in certain cases, in particular
cases involving the sexual abuse of children®

= A review of the law on corroboration and the Moorov doctrine is required: the current
requirement of corroboration resultsin no justice for many children®

= Amending the rules on corroboration may present difficulties due to human rights
legislation; however, awide review of proceduresis required in addition to consideration
of the use of specialist prosecutors and judges’’

= If the law on corroboration is not changed, the whole area of sexual abuse needs closer
scrutiny®®

= Changesin procedures® and vastly improved support services are required™

% The Highland Council — Social Work (Number 70)

% East Renfrewshire Council — Social Work Department (Number 57)
2z Victim Support (Number 53)

% Open Secret (Number 22)

2 British Psychological Society (Number 24)

% Open Secret (Number 22)



SECTION THREE: DEFINING VULNERABILITY

Question 2: Should the external circumstances faced by a witness be taken into
account in deciding whether he or she should be eligible for special measures?

Total No comment | Consultees Of those that commented
Submissions made that
Received commented

(n=24) (n=52) Yes No Yes— Not Specified

(n=44) (n=7) Conditional (n=1)

(n=0)

76 32% 68% 85% 13% 0% 2%

14. Of the Consultees that addressed Question 2 (n=52), 85% (n=44) were in favour of the

15.

16.

17.

external circumstances faced by a witness being taken into account in deciding whether
s/he should be €ligible for special measures; 13% (n=7) of Consultees were opposed to
the proposal while 2% (n=1) did not specify aview.

The view was expressed that the current test is “too restrictive”>", “restrictively narrow
and “very prescriptive”.® Instead, the court should be able to exercise a discretion to
provide special measures to a wider range of witnesses (such as witnhesses who were
victims of sexual assault; threatened witnesses etc)* in addition to being able to take
account of external circumstances such as the nature of the crime.® It was suggested that,
unless the circumstances of individual witnesses are considered it is unclear how ‘best
evidence' might be obtained from them.*

n 32

According to one Consultee, as vulnerability manifests itself “in different forms, at
different times, in different people” it is therefore not easy to define: the focus must be
the impact on testimony.*” The view was advanced by another Consultee that, apart from
child witnesses, all other witnesses should be regarded as vulnerable if ther
circumstances are such that the quality of their evidence will be affected if the measures
are not made available to them.®

Suggestions advanced by other Consultees as to what external circumstances faced by
witnesses should be taken into account in determining eligibility for special measures
include:

s Ferguson, P W(Number 3)

2 Scottish Rape Crisis Network (Number 51)

3 ACPOS (Number 5)

i West Lothian Council — Community & Support Services (Number 28)
® Scottish Rape Crisis Network (Number 51)

% Fiona Raitt, University of Dundee — Department of Law (Number 41)
s SCRA (Number 75)

% Ferguson, P W (Number 3)



The relationship between the child and the accused must always be considered a “ crucial

factor”* in determining a child’ s ability to give reliable evidence®

The nature of the crime*

The emotional/physical state of the witness*

Evidence of intimidation®

If the witness has been a victim:

= Witnesses who have been victims of domestic violence or sexual assault/offences;
abuse™ or physical violence™ should be afforded special measures. This should also
include adult victims of sexual abuse perpetuated when the victim was a child*’

= Witnesses subject to repeat victimisation®

Theindividual characteristics of the witness should be taken into account, for example:

= Age
= theelderly,” particularly if they have been subject to an attack of any kind™
= Children should prima facie be regarded as vulnerable>

= Frailty™

= Disability®® or communication difficulties™, such as deaf people™

= Membership of minority groups: ethnic minorities;*® members of gay, bisexual, trans-
sexual communities®’

= People with adementing illness™®

Witness experiencing intimidation>

44

® Child & Adolescent Section of the Royal College of Psychiatrists (Scottish Division) (Number 43)

40 Child & Adolescent Section of the Royal College of Psychiatrists (Scottish Division) (Number
43)

4 Scottish Rape Crisis Network (Number 51)

42 Scottish Rape Crisis Network (Number 51)

43 Scottish Rape Crisis Network (Number 51)

“ Fife Domestic Abuse Forum (Number 9); Soroptimist International of Aberdeen (Number 11);

The City of Edinburgh Council — Social Work (Number 20); West Lothian Council — Community
& Support Services (Number 28); Commission for Racial Equality (Number 35); Child &
Adolescent Section of the Royal College of Psychiatrists (Scottish Division) (Number 43)

® Clinical & Counselling Psychology Services — M otherwell/Clydesdale Department (Number 12)

46 The City of Edinburgh Council — Social Work (Number 20)

4 ADSW Children & Families Standing Committee (Number 19) ; Open Secret (Number 22); Child
& Adolescent Section of the Royal College of Psychiatrists (Scottish Division) (Number 43)

8 ACPOS (Number 5); Fife Domestic Abuse Forum (Number 9); West L othian Council —
Community & Support Services (Number 28)

49 ACPOS (Number 5), Clinical & Counselling Psychology Services — Motherwell/Clydesdale
Department (Number 12); ADSW Children & Families Standing Committee (Number 19)

%0 ADSW Children & Families Standing Committee (Number 19)

ot Ferguson, P W (Number 3)

52 Clinical & Counselling Psychology Services — Motherwell/Clydesdale Department (Number 12);

ADSW Children & Families Standing Committee (Number 19) ; West Lothian Council —
Community & Support Services (Number 28)

5 ACPOS (Number 5)

> West Lothian Council — Community & Support Services (Number 28)

% Edinburgh & East of Scotland Deaf Society (Number 29)

% ACPOS (Number 5); West Lothian Council — Community & Support Services (Number 28)

> ACPOS (Number 5)

% Clinical & Counselling Psychology Services — M otherwell/Clydesdale Department (Number 12)
% ACPOS (Number 5); Commission for Racial Equality (Number 35); East Renfrewshire Council —



18.

19.

20.

21.

Witness who feel threatened®
Witnesses subjected to crimes of hatred; for example, racial or homophobic attacks™

In addition, it was suggested that there could be included a discretionary category such as
on ‘ cause shown’ ® which would cover unusual or exceptional circumstances.

Opposition to the proposa was expressed by 13% of Consultees (n=7). For one
Consultee, opposition was based on the premise that the proposal might lead to additional
delay and cost, and the blurring of the focus on those people with a mental disorder and
others who need protection.”® Another suggested that the eligibility criteria remain
unchanged until the Court Witness Service has had time to ‘bed in’® while another
favoured retention of the status quo on the basis that it would be hard to differentiate
between a witness fear of giving evidence and those fearful of appearing due to their
“inability to tell truth”.®®

In the view of one Consultee certain types of witness should be presumptively vulnerable,
rather than having to establish vulnerability by category or specific circumstances in each
case. Those for which the presumption should exist are:

» theunder 16s

» individuals with amental disorder (to be subject to medical report if not in detention)
» those over acertain age (possibly 75), and

= individuals certified (by the police) as intimidated®

All other witnesses should have the right to seek vulnerable status on provision of
evidence of vulnerability: the status should not be granted as of right. Witnesses should,
howe\égr, have the right to opt out of any special processes to which vulnerability entitles
them.

While opposed to a “blanket widening” of the current definition of vulnerable witness,
one Consultee suggested that the issue of vulnerability should be determined on two
ISsues:

(&) “does the cognitive, communication or physical abilities of the witness create
conditions that might cause them to be unduly led or caused to give confused testimony
as aresult of the normal course of the conduct of the proceedings?; or

Social Work Department (Number 57); Angus Council - Social Work (Number 61)

60 Open Secret (Number 22); West Lothian Council — Community & Support Services (Number 28)

61 Commission for Racial Equality (Number 35); East Renfrewshire Council — Social Work
Department (Number 57)

62 Crown Office Policy Group (Number 47)

6 Mental Welfare Commission for Scotland (Number 18)

64 Dumfries & Galloway Council — Social Services Department (Number 23)

6 The Faculty of Advocates (Number 74)

66
67

Ross, Margaret Deputy Head of School of Law, University of Aberdeen (Number 25)
Ross, Margaret Deputy Head of School of Law, University of Aberdeen(Number 25)



(b) “is the witness rendered unable to give testimony in the usual way because of the
nature of the offence they have allegedly been subject to or witnessed?”®

68 Edinburgh & the Lothians Child Protection Office (Number 30)



Question 3: Should only specific categories of witness be eligible for special measures,
or should any witness be allowed to use them if the court permits?

(a) Should specific categories of witness be allowed to use special measures?

Total No comment | Consultees Of those that commented
Submissions made that
Received commented
(n=25) (n=51) Yes No Yes— Not Specified
(n=25) (n=15) Conditional (n=6)
(n=5)
76 33% 67% 49% 29% 10% 12%
22. Thirty three per cent of Consultees did not specifically address Question 3. Of those that

23.

did (n=51), 49% (n=25) were in favour of specific categories of witnesses being accorded
special measures; five Consultees expressed conditional support while 29% (n=15) were
opposed to the proposal and 12% (n=6) did not specify aview.

While the majority (49%) of Consultees were in favour of special measures applying to
specific categories only, many of these favoured an expansion of the current range of
categories on the basis that they are too restrictive®® or “inadequate.”® Consultees
advocated expansion of the range of categories so as to incorporate:

Children: all children should be considered for special measures in the first instance™ in
all cases and not just those who were victims of personal sexual assault.”

Suggestions as to how ‘child’ should be defined were advanced. According to two
Consultees the status of ‘child’ should refer to those under 16 years of age™ while
another mooted a redefinition so as to refer to the age of the complainer at the time the
alleged offence occurred thereby recognising the vulnerability of adults who were
subjected to abuse as children. In addition, it would take account of any child who has
reached 16 before the commencement of the trial.™

6 ACPOS (Number 5)

o Soroptimist International of Aberdeen (Number 11). This Consultee also pointed to a perceived
failing with the current three categories in that they fail to allow for witnesses with undiagnosed or
untreated mental illness.

Ferguson, P W (Number 3); Ross, Margaret Deputy Head of School of Law, University of
Aberdeen (Number 25); Commission for Racial Equality (Number 35); ADSW (Number 55);
NCH Scotland (Number 64)

71

2 NCH Scotland (Number 64)

s Childline Scotland(Number 6); Ross, Margaret Deputy Head of School of Law, University of
Aberdeen (Number 25)

74 City of Edinburgh Council, Social Work Unit (Number 1)

10



» Those with amental disorder as well as mental incapacity:’ people with a diagnosed and
enduring mental illness’

= Victims of sexual abuse,”” in particular adults who have been a victim of sexual abuse
perpetrated when they were children”

= Victims of domestic abuse and violence™

=  Personsover 75%

= Those who are intimidated®

= Thevisualy impaired®

= Witnesses who have communication problems: al communication problems should be
confirmed by medical staff®

= Witnesses with hearing difficulties®

= Deaf and deafblind people with mental health difficulties®™

= Personswith alearning difficulties®

= Victimsof crimes of hatred (for example, racial or homophobic attacks)®’

24. While opposed to a blanket widening of the definition, one Consultee advocated making
explicit the criteria by which eligibility for special measures was determined as this might
assist to include those who currently fall outwith the scope of the measures.® It was
further suggested that the categories should be wide enough to include a range of
vulnerabilities® In addition, Consultees specified that, while measures should be
available only to specific categories, witnesses who do not fall within the defined
categories but are identified as needing access to special measures at any point during
proceedings should then be considered.*® Or, as mooted by one Consultee, a discretionary

& Ross, Margaret Deputy Head of School of Law, University of Aberdeen (Number 25); NSF
Scotland (Number 26); Commission for Racial Equality
(Number 35); North Lanarkshire Council - Social Work Department (Number 68)

76 Renfrewshire Council — Social Work Department (Number 69)

i Soroptimist International of Aberdeen (Number 11); Commission for Racial Equality (Number
35); Perth & Kinross Area Child Protection Committee (Number 52); Scottish Women’s Aid

(Number 56)

78 Perth & Kinross Area Child Protection Committee (Number 52); North Lanarkshire Council -
Social Work Department (Number 68)

79 Soroptimist International of Aberdeen (Number 11); Commission for Racial Equality (Number
35); Scottish Women's Aid (Number 56)

80 Ross, Margaret Deputy Head of School of Law, University of Aberdeen (Number 25)

8l Ross, Margaret Deputy Head of School of Law, University of Aberdeen (Number 25);
Commission for Racial Equality (Number 35)

8 Glasgow and West of Scotland Society for the Blind (Number 13); Scottish Association of Sign
Language Interpreters (Number 17)

8 Clackmannanshire Council — Social Services (Number 54)

8 Scottish Association of Sign Language Interpreters (Number 17); Edinburgh & East of Scotland
Deaf Society (Number 29)

8 The Scottish Council on Deafness (Number 33)

86
87

Commission for Racial Equality (Number 35)
Commission for Racial Equality (Number 35)

8 Edinburgh & the Lothians Child Protection Office (Number 30)
8 The Highland Council — Social Work (Number 70)
% Scottish Rape Crisis Network (Number 51); Perth & Kinross Child Area Protection Committee

(Number 52); Scottish Women’s Aid (Number 56)

11



category should be included such as ‘exceptional circumstances where special measures
could be used if the court was satisfied exceptional circumstances existed.”

25. Consultees in favour of retaining specific categories cautioned that (@) the use of non-
specific categories would lead to substantial number of applications from persons “not
specifically vulnerable”;* and (b) opening the measures to all witnesses would place an

“intolerable burden” on the courts.*®

26. The idea was mooted that a working group should be established to ook at formulating a
standardised approach to assessing those eligible for special measures. %

27. One Consultee expressed conditional support for specific categories on the proviso that
investments continue to be made in improving practices, procedures and facilities for all
witnesses.®

o The Law Society of Scotland (Number 76)

% Mental Welfare Commission for Scotland (Number 18)
% Criminal Bar Association (Number 46)

o Arrol Park Resource Centre (Number 72)

% Fife Council — Social Work Service (Number 59)

12



Question 3(b) Should all categories of witness be allowed to use special measures?

Total No comment | Consultees Of those that commented
Submissions made that
Received commented
(n=25) (n=51) Yes No Yes— Not Specified

(n=15) (n=25) Conditional (n=6)
(n=5)

76 33% 67% 29% 49% 10% 12%

28. As the data above indicate, 33% (n=25) of Consultees did not specifically address this

29.

question. Of the 67% that did (n=51), 49% (n=25) were opposed to all categories of
witnesses being eligible for specia measures. 29% (n=15) of Consultees supported
access to special measures by all categories of witnesses, 10% (n=5) of consultees
expressed conditional support while 12% (n=6) did not specify aview.

A Consultee in favour of special measures for al categories of witness expressed the
view that the current categories are “too crude and rigid”.* Other Consultees in favour
of special measures being made available to all categories of witness expressed the view
that:

If it is determined that the use of special measures would enable the witness to give their
best evidence then the measures should be made available”

It should be a matter for the court to determine, on assessment:*® guidance should be
drafted to assist the court in determining the matter™

No victim or witness should be “denied full access to justice due to lack of special
measures’ *®

It would ensure all witnesses could participate equally and were treated equally
All groups of witnesses listed [in the consultation document] should be considered™®
Any victim who is very frightened or insecure should be allowed to use specia
measures;™ those who fear or experience intimidation and wish measures to be
provided'®

In determining eigibility, it is important to consider the nature of the relationship
between the parties'®

101 102

% SCRA (Number 75)

o Women Supporting Women (Number 36)

% Open Secret (Number 22); Scottish Human Rights Centre (Number 50)
» Scottish Human Rights Centre (Number 50)

100 Victim Support (Number 53)

101 Victim Support (Number 53)

102 Disability Rights Commission (Number 58)

103 Lanarkshire primary Care NHS Trust, Clinical & Counselling Psychology Services —
Motherwell/Clydesdale Department (Number 12)

104 Aberdeenshire Council —Housing & Social Work (Number 66)

105 East Renfrewshire Council — Social Work Department (Number 57)

106 Child & Adolescent Section of the Royal College of Psychiatrists (Scottish Division) (Number 43)

13



30.

31.

32.

According to one Consultee it is difficult to confine special measures to pre-determined
groups and therefore a compromise could be reached. This would entail pre-determined
groups automatically qualifying for special measures but would also allow for individuals
who fall outwith these categories to avail of these measures if they can demonstrate
‘special cause’ .’

One Consultee suggested that, rather than viewing such measures as special treatment and
giving rise to a special measures culture, the justice system must take responsibility for
the comfort and security of all those giving evidence and ensure that all witnesses have
whatever arrangements they need to give their best evidence® In the view of another
Consultee, the special measures culture could be avoided by the “application of new rules
by the courts to set the thresholds for court witness vulnerability.” %

In addition, in order that vulnerable witnesses can be identified and assisted at the earliest
opportunity, victim awareness training is essentia for all personnel involved in the
criminal justice system.™*°

107 Fiona Raitt, University of Dundee — Department of Law (Number 41)

108 Children 1% (Number 60)
109 SCRA (Number 75)
1o East Renfrewshire Council — Social Work Department (Number 57)
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Question 4. What criteria should be used to decide whether someone with a mental
illness should be able to use special measures?

Total Submissions Received No comment made Consultees that commented
(n=26) (n=50)
76 34% 66%

33. Thirty four per cent (n=26) of submissions did not address this question. Of the
Consultees that did (n=50), 66% (n=33) supported the recommendation of the Millan
Committee™* that the use of special measures should be dependant on the illness of the
witness and not on whether a court order was issued. *2

34. Three Consultees supported use of the English/Welsh system™® with one stating that the
system appears to be “well founded and could be readily imported into the Scottish Legal
System.”

35. Other suggestions advanced by Consultees on the issue include the following:

= The nature of the illness should be deciding factor in each case™™®

= Anyone with amental illness whether "sectioned" or not should be entitled to apply to the
court.™® Thisis necessary in the interests of justice and the good of the witness™’

= Measures should be made available to al persons suffering from a mental disorder as
defined by statute™®

» Thedefinition of mental disorder should be broadened to include:
= A person who has accepted voluntary treatment™®

111

The Millan Committee Report on the Review of the Mental Health (Scotland) Act 1984.
Soroptimist International of Aberdeen (Number 11); Mental Welfare Commission for Scotland
(Number 18); The City of Edinburgh Council — Social Work (Number 20); West L othian Council
Community & Support Services (Number 28); South Lanarkshire — Social Work Resources -
(Number 32); North Ayrshire Criminal Justice Services (Number 39); Scottish Human Rights
Centre (Number 50); East Renfrewshire Council — Social Work Department (Number 57); Angus
Council - Social Work (Number 61); Aberdeenshire Council - Housing & Social Work (Number
66); Glasgow City Council - Social Work Services (Number 67); The Highland Council - Social
Work (Number 70)

The Scottish Association for the Study of Delinquency (Number 31); Crown Office Policy Group
(Number 47); The Law Society of Scotland (Number 76)

The Scottish Association for the Study of Delinquency (Number 31)

ACPOS (Number 5). While this view accords with the view of the Millan Committeg, the
Consultee did not specifically address removal of the requirement of a court order. On this basis
the submission has not been included among the submissions indicating support for the
Committee' s recommendations.

Ferguson, P W (Number 3); Miss Garry Robertson (Number 7); Shetland Islands Council — Social
Care Service (Number 16); Scottish Rape Crisis Network (Number 51); Clackmannanshire
Council — Social Services (Number 54); Scottish Women's Aid (Number 56); Arrol Park Resource
Centre, Community Forensic Mental Health Services (Number 62); Scottish Law Agents Society
(Number 65); North Lanarkshire Council - Social Work Department (Number 68)

Miss Garry Robertson (Number 7)

18 Mental Welfare Commission for Scotland (Number 18)

19 Argyll & Bute Council (Number 38)

112

113

114

115

116

117
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36.

= Voluntary patients®

» Those using dedicated services in either the voluntary, statutory or health sectors™*
but not detained in hospital*#

=  People who are mentally ill**®

= Those suffering from a phobia or anxiety or post natal depression**

» Individuals with Alzheimers and enduring mental health problems such as
schizophrenia'®

However, it should be broad enough to incorporate people with mental health problems

which do not fit a particular diagnosis®® as many individuals with mental health

problems do not fit into the criteria that would allow them to qualify for special

measures.”®’ Any definition of mental illness should seek to ensure that it does not

exclude people suffering from mental health problems who may not fit into a diagnostic

category®

It should not have to be a requirement that the mental illness suffered should be directly

related to the court case for example, depression as aresult of crime'?

Witness should be asked if they foresee a problem in giving evidence in open court™*

Consultees offered suggestions as to how the need for special measures for someone with

amental illness should be assessed:

An evaluation of the capacity, current mental state, objectivity and readlity orientation of
the witness should be undertaken with any assessment being conducted by
professionals™!

Medical, or other evidence, to show that without access to use of special measures the
health of the witnessis at risk'*®

A soul and conscience report from a general practitioner, psychiatrist and/or psychologist
should be produced stating that the witness has mental health difficulties and specifying
what these are*®

Any assessment of the witness would need to be conducted by a relevant professional
suchasa

= genera practitioner™

120 Dumfries & Galloway Council — Social Services Department (Number 23); Argyll & Bute Council

(Number 38); East Renfrewshire Council - Social Work Department (Number 57)
Dumfries & Galloway Council — Social Services Department (Number 23); Argyll & Bute Council
(Number 38)

122 Dundee City Council — Social Work Department (Number 40)

123 Argyll & Bute Council (Number 38)

124 Clackmannanshire Council — Social Services (Number 54)

125 Community Forensic Mental Health Services (Number 62)

126 Scottish Women's Aid (Number 56)

127 SCRA (Number 75)

128 Scottish Rape Crisis Network (Number 51)

129 East Renfrewshire Council — Social Work Department (Number 57)

130 The Law Society of Scotland (Number 76)

11 Ayrshire & Arran NHS Trust (Number 34)

132 The Law Society of Scotland (Number 76)

133 Clackmannanshire Council — Social Services (Number 54)

134 Edinburgh & East of Scotland Deaf Society (Number 29); Commission for Racial Equality

121
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37.

38.

= mental health officer™®
= psychiatrist**®

= psychologist*’

= counsellor’®
= social worker
= any other relevant agencies*®

Judges should hear evidence from experts (such as social workers or mental health
professionals) to ascertain whether someone with mental iliness should be allowed to
give evidence by special measures™

The decision should be a collective decision, taken by a number of persons, for example,
a psychiatrist, psychologist, solicitor and someone who knows the witness very well such
asanurse or social worker'#

There should be a standardised assessment carried out based on the available clinical
information: not in favour of relying on psychiatric diagnosis as this can result in
inconsistencies'

139

Guidance for the courts™* and police'® was requested. It was suggested that suitably
qualified professional s such as psychiatrists, psychologists or mental health officers could
provide the guidance. Guidance would also have to be given to such professionals with
regard to the level of vulnerability the court would expect before granting special

measures. %

Concern was expressed by one Consultee that special measures might be invoked to force
people with mental health issues to appear in the witness box instead of adjourning the
trail to allow for treatment and recovery of the witness. The Consultee suggested that a
distinction requires to be drawn between (a) those individuals with a chronic mental

(Number 35); North Ayrshire Criminal Justice Services (Number 39)

One Consultee suggested that the views of the witness' GP should be sought in the first instance

before advice is sought from specialist psychiatric opinion: Fife Council — Social Work Service

(Number 59)

Commission for Racial Equality (Number 35)

136 Ferguson, P W (Number 3); ADSW Children & Families Standing Committee (Number 19);
British
Psychological Society (Number 24); NSF Scotland (Number 26); Commission for Racial Equality
(Number 35); North Ayrshire Criminal Justice Services (Number 39); North Lanarkshire Council
— Socia Work Department (Number 68)

7 British Psychological Society (Number 24); North Ayrshire Criminal Justice Services (Number
39)

138 ADSW Children & Families Standing Committee (Number 19) ; North Lanarkshire Council —
Social Work Department (Number 68)

139 ADSW Children & Families Standing Committee (Number 19)

140 Shetland Islands Council — Social Care Service (Number 16)

S Victim Support (Number 53)

142 Arrol Park Resource Centre Community Forensic Mental Health Services (Number 62)

135

13 Dr Colin McLaren, Clinical Psychologist, Arrol Park Resource Centre (Number 72)
14 Scottish Human Rights Centre (Number 50); Glasgow City Council - Social Work Services
(Number 67)

145 British Medical Association (Number 48)
146 Glasgow City Council — Social Work Services (Number 67)
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illness that does not render them too ill to appear and (b) those in an acute phase of illness
likely to resolve and allow appearance, even if at a later stage. The test should be a
medical one to determine if the witness could appear in a court setting if permitted access
to special measures.*’

39. Additionally, as highlighted by another Consultee, the court should take full account of
the person's mental state as the court date approaches, as experience of people with
mental health difficulties indicate, individuals who are to give evidence in court can
become progressively more anxious as the court date approaches. Symptoms of serious
mental illness can then assert themselves and can lead to “an otherwise credible witness
appearing to be incredible.” 18

147

Criminal Bar Association (Number 46)
148

Renfrewshire Council — Social Work Department (Number 69)
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Question 5: Isthe current definition of a vulnerable witness adequate to cover adults
with learning disabilities?

Total No comment | Consultees Of those that commented
Submissions made that
commented
(n=47) (n=29) Yes No Yes— Not Specified
(n=14) (n=10) Conditional (n=1)
(n=4)
76 62% 38% 48% 35% 14% 3%
40. Of the 29 Consultees that specifically addressed this question, 48% (n=14)) expressed the

41.

42.

43.

view that the current definition of a vulnerable witness is adequate to cover adults with
learning disabilities. Thirty five per cent (n=10) of Consultees did not share this view,
14% (n=4) expressed conditional support, and 3% (n=1) did not specify aview.

Consultees of the opinion that the current definition of a vulnerable witness adequately
covered those with learning disabilities suggested that it may not always be evident to
police officers or witness support staff when an adult is suffering from significant
impairment of intelligence or socia functioning. Good quality training of all agencies
involved is required.”® The problem may be who acts as representative for such a
witness and whether the police alert the Crown Office/Procurator Fiscal.**

Consultees not satisfied that the current definition of vulnerable witness was adequate to
cover adults with learning disabilities opined that:

Under the present system, the need for some sort of special treatment often only becomes
apparent once the caseisin court™

The current definition is too narrow as witnesses with learning difficulties may not have a
significant impairment of intelligence and social functioning™? but may still be distressed
and need support to give evidence®™®

The current definition does not clearly define the difficulties of those who have a mild or
borderline learning disability. It is not uncommon for such people to attend court as a
witness/victim/accused and appear to understand the proceedings, answer questionsin a
superficial manner as if they understand the true implications of what is being said, but,
in reality, they do not.™

These Consultees advanced a number of suggestions which include:

149 Fife Council — Social Work Service (Number 59)

150 Fiona Raitt University of Dundee — Department of Law (Number 41)

11 The Scottish Association for the Study of Delinquency (Number 31)

152 Scottish Women’s Aid (Number 56); The Law Society of Scotland (Number 76)

153 Scottish Women's Aid (Number 56)

14 Arrol Park Resource Centre Community Forensic Mental Health Services (Number 62)
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Suggestibility is a particular problem for people with borderline learning disabilities and
should be included in the definition of vulnerable witnesses™

The definition should include the words "would include one whose communication
difficulties are such that the individual is unable to fully express himself or herself, or
fully comprehend another person through normal speech”. Additional wording may need
to be considered in instances where a person can only use sign language'>®

Remove the term "significant"*’ from the current definition and introduce instead a
similar test to that for those with amental illness™®

The definition used in the "Same as Y ou" should apply™*

The court and the wider Criminal Justice System should ensure that the current criteria
are determined by an assessment of a person's intelligence on a fully standardised
intelligence test, and a reliable and valid assessment of sound functioning. Assessments
should be carried out by a Chartered Clinical Psychologist with expertise in Adult
Learning Disabilities'®

Adults with sensory impairment should be included™®

. One Consultee who was undecided on the matter expressed concerns as to how the

decision on whether impairment is significant would be made and whether a medical
opinion would be required as this could result in additional distress for the witness.*®

15 Arrol Park Resource Centre Community Forensic Mental Health Services (Number 62)

156 ACPOS (Number 5)

17 Disability Rights Commission (Number 58); The Law Society of Scotland (Number 76)
158 Disability Rights Commission (Number 58)

159 Dumfries & Galloway Council — Social Services Department (Number 23)

160 British Psychological Society (Number 24)

161 The Highland Council — Social Work (Number 70)

162 East Renfrewshire Council — Social Work Department (Number 57)
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Question 6: Should all alleged victims of sexual offences be eligible for special

measures?
Total No comment | Consultees Of those that commented
Submissions made that
Received commented
(n=38) (n=38) Yes No Yes— Not Specified
(n=27) (n=9) Conditional (n=1)
(n=1)
76 50% 50% 71% 24% 3% 2%
45. Half the Consultees (n=38) did not address this question. Of the half that did, 71% (n=27)

46.

agreed that the alleged victims of sexual offences should be eligible for specia measures,
24% (n=9) were opposed to extending the measures to these victims while one consultee
expressed conditional support and the remaining 2% (n=1) was undecided on the matter.

Consultees who favoured the extension of special measures to all alleged victims of
sexual offences did so on the basis that:

Thereis a particular trauma associated with the crime*®®

Witnesses have difficulties in giving evidence of such adistressing and personal nature'®*
In addition, adults who have experienced sexual abuse during their childhood can be re-
traurr%ised, in particular, when the victim is confronted with their alleged perpetrator in
court

While the Sexual Offences (Procedure and Evidence) (Scotland) Act gives substantial
new protections to complainers in sexual offences, they do not currently benefit from
access to special measures when giving evidence: they still have to face the accused in
court during questioning'®®

The system in Scotland should accord with the law in England and Wales™®’

Whether or not such measures are applied should depend on the victim's health, both
mental and physical, and the circumstances of the case'*®

The measures should be available particularly if the alleged victim knows the alleged
perpetrator’® and, particularly, in intra-familial abuse cases'”

While there could be drawbacks in creating a "victim culture” whereby the nature of the
offence designates the victim as inevitably vulnerable, the particular obstacles faced by

163 Scottish Rape Crisis Network (Number 51); Perth & Kinross Area Child Protection Committee
(Number 52)

164 Scottish Rape Crisis Network (Number 51)

165 East Renfrewshire Council, Social Work Department (Number 57)
This Consultee made particular reference was made to the inquiry report into the sexual abuse of
children in Fife, over a 30 year period. This study describes the trauma suffered by adult witnesses
throughout the investigation and court processes.

166 Scottish Women's Aid (Number 56)

167 Plotnikoff & Woolfson (Number 4); Crown Office Policy Group (Number 47)

168 ACPOS (Number 5)

169 The City of Edinburgh Council — Social Work (Number 20)

170 SCRA (Number 75)

21



47.

complainers in sexual offence cases suggest that there should be access to specia
measures if the complainer so requests'’*

In view of the potential for harm arisng from assertive challenge under cross-
examination'’

The measures should be available to these victims on a discretionary basis™"

Consultees not in favour of affording all alleged victims of sexua offences eligibility for
specia measures expressed the view that:

The interest of justice would not be served. In Solemn proceedings it would “send the
wrong message to the jury by usurping the function of the jury to assess the credibility,
and/or demeanour, of the witness independently; giving rise to prejudice against accused
persons; and threatening the presumption of innocence of accused persons.” *"*

Instead, what is required is greater vigilance on the part of judges to stop inappropriate
and aggressive lines of questioning'”

It may be appropriate for some witnesses to have the use of special measures e.g. the use
of screens as these would be helpful in reducing anxiety for rape victims.*”® Should not
apply except insofar as anonymity is presently always accorded to victims of rape and
other sex crimes'’’

The need for special measures should be based on an appropriate assessment
In England and Wales the Youth Justice and Criminal Evidence Act 1999 treats all
complainers in sexual offence cases as vulnerable; however the relevant sections of the
Act have yet to be implemented. It may therefore be appropriate to wait until they are in
force and review the position in the light of subsequent experience in that jurisdiction*”

178

o Fiona Raitt University of Dundee — Department of Law (Number 41)

172 Fife Council — Social Work Service (Number 59)

e Crown Office Policy Group (Number 47)

14 The Faculty of Advocates (Number 74). A view shared by Criminal Bar Association (Number 46)
17 Edinburgh & East of Scotland Deaf Society (Number 29)

176 British Psychological Society (Number 24)

1 Ferguson, P W (Number 3)

178 Ayrshire & Arran NHS Trust (Number 34)

1 Scottish Law Agents Society (Number 65)
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Question 7: What factors should be taken into account in deciding whether a witness
is sufficiently affected by actual or feared intimidation as to need special measures?

Total Submissions Received No comment made Consulteesthat commented
(n=45) (n=31)
76 59% 41%
48. As the data indicate, 59% (n=45) of Consultees did not specifically address this question.

49.

Of the 41% (n=31) that did, not all werein favour of defining the factors which should be
taken into account in deciding whether a witness is sufficiently affected by actual or
feared intimidation so as to need special measures. Those Consultees advanced the
following views:

Every witness should be eligible for special measures'®

= The focus should be the effect, or potential effect, on the witness' ability to give
evidence™

= Although certain groups may be more prone to intimidation than others, it would be
unhelpful if al such groups were to be categorised as vulnerable. There should be
capacity in the system to accommodate those who have a fear of intimidation both
from the accused and from the process of justice®

* The subjective fears of an individual witness should be taken into account. If a
witness can demonstrate that they have a genuine fear that significantly inhibits their
giving best evidence then they should be considered eligible'®

It is not helpful*® to list factors which will be relevant; instead, it should be for the court

to determine'® on a case by case approach™®

Where intimidation is alleged, it should be investigated fully by the police on behalf of

COPFS and a statement from the investigating officer, or from the Witness Protection

Unit, in support of the allegation should be sufficient cause for the court to consider an

application.™’

One Consultee suggested that membership of a minority group, be it religious, racial, or
sexual, should not ipso facto be considered relevant unless there is a link between
membership of that group and the witness' difficulty in giving evidence.'®®

180 The Scottish Association for the Study of Delinquency (Number 31); Fiona Raitt University of
Dundee —
Department of Law (Number 41); Perth & Kinross Area Child Protection Committee (Number52)

181 SCRA (Number 75)

182 ADSW (Number 55)

183 Fiona Raitt University of Dundee — Department of Law (Number 41)

184 Ferguson, P W (Number 3)

185 Ferguson, P W (Number 3); Scottish Law Agents Society (Number 65)

186 Ferguson, P W (Number 3); British Psychological Society (Number 24)

187 Crown Office Policy Group (Number 47)

188 Ferguson, P W (Number 3)
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50. Consultees in favour of defining a list of factors to be taken into account in deciding
whether a witness is sufficiently affected by actual or feared intimidation as to need
specia measures offered the following suggestions:

» Repeat harassment: either against the witness directly or a history of harassment in the

ar e61189

= The existence of corroborating evidence™™ to be based on
= the witness having reported the intimidation to the police and the findings of the
police investigation'*
= evidence of breach of a specific bail condition or order of the court'*?
» Repeat victimisation of the witness by the accused, in particular in cases of domestic
violence'®®

= Thenature of the crime/offence™*:
= |n particular, childhood sexual abuse cases'™; or
= Crimes that were racially motivated or motivated by prejudice around a person’s
sexuality®

= The relationship between the witness and the accused:'*” such as family; neighbours;
pupil and teacher; employer and employee relationship etc*®®

= Offence specific witnesses such as witnesses in cases involving:
= Domestic Abuse: women, children and young people'®
» If thewitnessisavictim of:
= racially motivated crimes™

189 ACPOS (Number 5); Cross Party Group in the Scottish Parliament on Men's Violence Against
Women and Children (Number 37); Scottish Rape Crisis Network (Number 51); East
Renfrewshire Council - Social Work Department (Number 57)

1% Clinical & Counselling Psychology Services — Motherwell/Clydesdale Department (Number 12);
The Law Society of Scotland (number 76)

191 Clackmannanshire Council — Social Services (Number 54); The Faculty of Advocates (Number74)

192 The Faculty of Advocates (Number 74)

193 The City of Edinburgh Council — Social Work (Number 20); Clackmannanshire Council — Social

Services (Number 54); East Renfrewshire Council - Social Work Department (Number 57); Fife

Council - Social Work Service (Number 59)

Open Secret (Number 22); Cross Party Group in the Scottish Parliament on Men’'s Violence

Against Women and Children (Number 37); Scottish Rape Crisis Network (Number 51)

1% Open Secret (Number 22)

1% Cross Party Group in the Scottish Parliament on Men’s Violence Against Women and Children

(Number 37); Scottish Rape Crisis Network (Number 51)

Cross Party Group in the Scottish Parliament on Men’s Violence Against Women and Children

(Number 37); Scottish Rape Crisis Network (Number 51); Victim Support (Number 53)

198 Victim Support (Number 53)

19 Scottish Women's Aid (Number 56)

200 Cross Party Group in the Scottish Parliament on Men’s Violence Against Women and Children
(Number 37); East Renfrewshire Council - Social Work Department (Number 57); Fife Council —
Social Work Service (Number 59)

194

197
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=  hate crimes®™

= crimes of violence®®

= sex crimes?™

= neighbourhood crimes as the address of the witness will be known to
the accused®

Characteristics of the withess

The emotional or physical state of the witness®®

Disabilities; for example, deafness. some deaf people can feel isolated and
therefore they might find the whole court experience confusing and
threatening.®® Other disabilities or health problems which make the witness
feel more vulnerable should also be considered®”

Age: the elderly®® and the young®®

Those whose first language is not English?*®

Recent arrivals from other societies™

Witnesses whose sexual orientation is not heterosexual**?

51. Other Consultees advocated a form of objective assessment such as an assessment of

the mental state of the witness at the time of the interview, collaborative history and

evidence from police or other reputable sources etc.”®  Alternatively, it was
suggested that an assessment should be conducted of the extent to which their giving
of evidence would be impaired unless special measures were provided.?* One

submission suggested the matter should be looked at as part of aworking group.

215

52. One Consultee cautioned that the jury’s perception of the accused may be influenced
by the provision of special measures to a witness. Therefore, the measures should be

made available only in exceptional circumstances.

216

201
202
203
204

205

206
207
208
209
210
211
212
213
214
215
216

East Renfrewshire Council — Social Work Department (Number 57)

East Renfrewshire Council — Social Work Department (Number 57)

East Renfrewshire Council — Social Work Department (Number 57)

East Renfrewshire Council — Social Work Department (Number 57); Fife Council - Social Work
Service (Number 59)

Cross Party Group in the Scottish Parliament on Men’s Violence Against Women and Children
(Number 37); Scottish Rape Crisis Network (Number 51)

Edinburgh & East of Scotland Deaf Society (Number 29)

East Renfrewshire Council — Social Work Department (Number 57)

Clackmannanshire Council — Social Services (Number 54); Scottish Women’s Aid (Number 56)
Open Secret (Number 22)

Clackmannanshire Council — Social Services (Number 54)

Clackmannanshire Council — Social Services (Number 54)

Clackmannanshire Council — Social Services (Number 54)

Ayrshire & Arran NHS Trust (Number 34)

Commission for Racial Equality (Number 35)

Arrol Park Resource Centre (Number 72)

The Faculty of Advocates (Number 74)
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Question 8: Should communication problems be included in the definition of a
vulnerable witness, and if so how?

Total No comment | Consultees Of those that commented
Submissions made that
Received commented
(n=40) (n=36) Yes No Yes— Not Specified
(n=26) (n=8) Conditional (n=2)
(n=0)
76 53% 47% 2% 22% 0% 6%

53. Over half the Consultees (n=40) did not specifically address Question 8. Of the 47%
(n=36) that addressed the question, 72% (n=26) were in favour of extending the
definition of a vulnerable witness to include those with communication problems;
22% (n=8) were opposed to this suggestion while 6% (n=2) were undecided on the

matter.

54. One Consultee supported a widening of the definition to include witnesses with
communication problems but only where these problems significantly inhibit the
giving of best evidence?’ Other Consultees supported a widening when it caused
difficulty for the witness and the court.?® Therefore, there should be genera
availability of special measures to any witness who can be shown to be able to benefit

from them.?*®

55. Among the witness who should be included for consideration are:

Any witness where English is not their first language®
People with sensory impairment or language barriers/problems™

People who are:
. deaf222
= deafened®

= hard of hearing®’
= unableto speak or disability in speec

h225

= individuals whose first sign language is not British Sign Language™®

= deafblind®’

217
218
219
220

221
222

223
224

225
226

Fiona Raitt University of Dundee — Department of Law (Number 41)
ACPOS (Number 5); Glasgow and West of Scotland Society for the Blind (Number 13)

Ferguson, P W Number 3)
Ayrshire & Arran NHS Trust (Number 34); East Renfrewshire Council - Social Work Department

(Number 57)

ADSW (Number 55); The Highland Council - Social Work (Number 70)
British Psychological Society (Number 24); The Scottish Council on Deafness (Number 33);
Ayrshire & Arran NHS Trust (Number 34)

The Scottish Council on Deafness (Number 33)
Edinburgh & East of Scotland Deaf Society (Number 29); The Scottish Council on Deafness

(Number 33)

British Psychological Society (Number 24); Ayrshire & Arran NHS Trust (Number 34)

The Scottish Council on Deafness (Number 33)
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56.

57.

58.

Individuals with alearning disability??®

Individuals with Autistic Spectrum Disorders™

Profoundly handicapped children/adul ts**°

Those with an emotional or psychiatric problem which affects their ability to
communicate®" or those affected by physiological difficulties®?

Children under 16 who may have difficulty understanding®®

According to one Consultee, €eligibility for special measures should be “stigma
free”?*  Additionally, it was suggested that the court should be given the discretion
to use special measures on ‘cause shown.’ It was also noted that consideration
would need to be given to the impact of the European Convention on Human Rights,
in particular in relation to the right accorded to each individual to have an interpreter
appointed if they cannot understand or speak the language used in court.?*®

Opposition to an extension of the definition of vulnerable witness to include

individuals with communication difficulties was voiced by 22% (n=8) of Consultees

on the basis that:

The existing measures are adequate®’

= Adequately addressed through use of translators, loop system and sign language®®

= Communication difficulties do not create a need for special measures, as adequate
trandation facilities are available; however, a courtroom process which enables an
efficient verbatim tranglation of evidence would be welcome, but it should not
detract from the ability to cross-examine a witness effectively*

The Court Witness Scheme should assist communication problems. The Scheme

should be alowed to operate across all courts before any changes to the current

system are considered®*

Better training and understanding of the needs of individuals with communication

problems would be more beneficial**

One Consultee opposed to the expansion of the definition to include witnesses with
communication difficulties suggested that “it may be appropriate to consider some

227
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232
233
234
235
236
237
238
239
240
241

The Scottish Council on Deafness (Number 33)

Mental Welfare Commission for Scotland (Number 18); British Psychological Society (Number
24)

Child & Adolescent Section of the Royal College of Psychiatrists (Scottish Division) (Number 43)
Clackmannanshire Council — Social Services (Number 54)

East Renfrewshire Council — Social Work Department (Number 57)

SCRA (Number 75)

East Renfrewshire Council — Social Work Department (Number 57)

SCRA (Number 75)

The Law Society of Scotland (Number 76)

Victim Support (Number 53)

Scottish Law Agents Society (Number 65)

The Faculty of Advocates (Number 74)

Criminal Bar Association (Number 46)

Dumfries & Galloway Council — Social Services Department (Number 23)

Disability Rights Commission (Number 58)
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sort of functional disability in communicating as a basis for defining a person as
vulnerable, but special measures adopted must not restrict effective cross-
examination”.?* Another Consultee expressed support for the approach outlined in
the Lord Advocate's guidance on the use of interpreters in court settings.?*

242 Criminal Bar Association (Number 46)
243 Commission for Racial Equality (Number 35)
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Question 9(a): Which vulnerable witnesses, if any, should be automatically entitled to
use special measures?

Total Submissions Received No comment made Consultees that commented
(n=39) (n=37)
76 51% 49%

59. Forty nine per cent (n=37) of the Consultees specifically addressed this question. In

their opinion, the witnesses who should automatically be entitled to use of special
measures should include:

All witnesses should be automatically considered for use of special measures but

none should be entitled to their use®*

Children: under 16**, children generally®*®, children under 1

people*®, unless the court determines that no such measures are called for

* In line with other legidlation such as the Age of Legal Capacity (Scotland) Act
1991, it was suggested by one Consultee that children under the age of 12 have
automatic entitlement as well as young persons (12-18 years) if they are affected
by an additional vulnerability factor such as a learning disability or fear of
intimidation®*

Victims of domestic violence/abuse®™?

Anyone with mental illness™- past or present®™* - including mental incapacity

Those with alearning difficulties™®

246 8247

and (most**®) young
250

255

244
245

246

247
248
249

250
251
252

253

254
255

SCRA (Number 75)

Ferguson, P W (Number 3); ACPOS (Number 5); Childline (Number 6); Mental Welfare
Commission for Scotland (Number 18); Scottish Child Law Centre (Number 45); Crown Office
Policy Group (Number 47); East Renfrewshire Council - Social Work Department (Number 57);
For the Consultees that addressed the aspect of qualifying age, 6 advocated ‘child’ apply to under
16 year olds while one suggested it apply to under 18 year olds.

Open Secret (Number 22); Edinburgh & East of Scotland Deaf Society (Number 29); Commission
for Racial Equality (Number 35); Clackmannanshire Council — Social Services (Number 54);
ADSW (Number55);Fife Council — Social Work Service (Number 59)

Scottish Human Rights Centre (Number 50)

Edinburgh & East of Scotland Deaf Society (Number 29)

Y oung person was defined by one Consultee as applying to those aged between 12 and 18 years.
Barnado’s Scotland (Number 42)

Another Consultee expressed the view that Y oung witnesses should never be questioned in open
court unless they wish this to happen (Plotnikoff & Woolfson (Number 4)).

Ferguson, PW (Number 3)

Barnado’s Scotland (Number 42)

Commission for Racial Equality (Number 35); Crown Office Policy Group (Number 47); Scottish
Rape Crisis Network (Number 51); Clackmannanshire Council — Social Services (Number 54);
Scottish Women's Aid (Number 56); East Renfrewshire Council - Social Work Department
(Number 57)

ACPOS (Number 5); Commission for Racial Equality (Number 35); Scottish Human Rights
Centre (Number 50); Scottish Rape Crisis Network (Number 51); Clackmannanshire Council —
Social Services (Number 54); ADSW (Number 55); Scottish Women’s Aid (Number 56)

Scottish Human Rights Centre (Number 50)

Mental Welfare Commission for Scotland (Number 18)
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Any individual who suffers from significant impairment of intelligence and social

functioning®’

Those with adiagnosis of Autistic Spectrum Disorder

Members of diverse minority groups®™®

Victims of sexual offences™

Adults who are alleged victims of childhood abuse and/or all alleged victims of

sexual offences™

Repeat victims®®

Elderly victims™®

Witnesses suffering from intimidation or harassment

The disabled®™®

Those with a communication problem?®

» Those with a sensory impairment or language problem which affects their ability
to communicate®”’

Victims of crimes of hatred (for example, racial or homophobic attacks)

Victims of stalking®®®

As defined by statute?”

Any victim or witness who is disadvantaged by the justice system where full and

equal participation is not possible without the use of special measures®”*

258

264

268

256

257
258
259
260

261
262
263
264

265
266
267
268
269
270

271

ACPOS (Number 5); Miss Garry Robertson (Number 7); Edinburgh & East of Scotland Deaf
Saciety (Number 29); Commission for Racial Equality (Number 35); Barnado’s Scotland (Number
42); Child & Adolescent Section of the Roya College of Psychiatrists (Scottish Division)
(Number 43); Clackmannanshire Council — Social Services (Number 54); ADSW (Number 55);
East Renfrewshire Council - Social Work Department (Number 57); The Highland Council -
Social Work (Number 70)

Scottish Human Rights Centre (Number 50)

Child & Adolescent Section of the Royal College of Psychiatrists (Scottish Division) (Number 43)
ACPOS (Number 5)

ACPOS (Number 5); Open Secret (Number 22); Commission for Racial Equality (Number 35);
Child & Adolescent Section of the Royal College of Psychiatrists (Scottish Division) (Number
43); Crown Office Policy Group (Number 47); Scottish Rape Crisis Network (Number 51); Perth
& Kinross Child Protection Committee (Number 52); Scottish Women's Aid (Number 56); East
Renfrewshire Council - Social Work Department (Number 57); Fife Council - Social Work
Service (Number 59)

Perth & Kinross Area Child Protection Committee (Number 52)

ACPOS (Number 5)

ACPOS (Number 5); Clackmannanshire Council — Social Services (Number 54)

ACPOS (Number 5); Mental Welfare Commission for Scotland (Number 18); Commission for
Racial Equality (Number 35); Scottish Rape Crisis Network (Number 51)

ACPOS (Number 5)

Edinburgh & East of Scotland Deaf Society (Number 29)

ADSW (Number 55); The Highland Council - Social Work (Number 70)

Commission for Racial Equality (Number 35); Scottish Rape Crisis Network (Number 51)
Scottish Women's Aid (Number 56)

Scottish Rape Crisis Network (Number 51); Perth & Kinross Area Child Protection Committee
(Number 52); The Highland Council - Social Work (Number 70)

Victim Support (Number 53)
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60. The view was advanced that any witness who feels the need for additional protection
to enable them to give quality evidence should be afforded such protection.?? The

views of the victim or witness on using special measures should be taken into
account.””

61. Two Consultees suggested that no witness should have an automatic right to special
measures; instead, the matter should be for the court to determine, on a case by case
approach.”™ Another Consultee cautioned that “creating automatic rights and
presumptions in favour of certain groups being treated in particular ways may result
in inflexibility.”%"

62. The suggestion was made that the Judiciary and court Staff should receive disability
awareness training.>’

212 Fife Domestic Abuse Forum (Number 9)

218 Victim Support (Number 53)

274 The Faculty of Advocates (Number 74); The Law Society of Scotland (Number 76)
21 Scottish Law Agents Society (Number 65)

216 Edinburgh & East of Scotland Deaf Society (Number 29)
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Question 9(b): Where entitlement depends on permission of the court, when and how
should judicial discretion be exercised?

Total Submissions Received No comment made Consulteesthat commented
(n=48) (n=28)
76 63% 37%

63.

64.

65.

Sixty three per cent of Consultees did not specifically address this section of Question
9. Of the 37% of Consultees that did address this section (n=28), one was of the
opinion that it would not be appropriate to be prescriptive as to how judicial
discretion should be exercised. Instead, that matter “is best left to the judiciary.”?”’
Another expressed the view that “it would be unhelpful to fetter the court's discretion
by providing specifically for when and how judicial discretion should be
exercised.” %"

Not all Consultees were in favour of the discretion to determine whether special
measures apply residing in the Judiciary. Opposition to the principle was based on
the premise that:

Judicial discretion increases the risk of judgement rather than justice being the
determining factor for entitlement®”

Judicial discretion could lead to further variations in practice with consequent
unintentional discrimination being experienced by witnessesin courts®®

There was no evidence of judges or sheriffs exercising their own discretion to use
special measures unless asked for®®*

Discretionary entitlement is a further legal hoop or process that vulnerable witnesses
would have to go through®

Judicial discretion should only to be used to include a witness in a category, not
exclude them®?

Where a witness has requested or been identified as needing special measures, it
would be very difficult for ajudge to refuse the witness otherwise®®*

Other Consultees advanced suggestions as to how judicial discretion should be
exercised:

If a judge is asked to determine entitlement then s’he should have regard to the
evidence produced in support of the application. This may include an expert report
and perhaps a statement or affidavit from the witness®®®

277
278
279
280
281
282
283
284

Ferguson, PW (Number 3)

Scottish Law Agents Society (Number 65)

Women Supporting Women (Number 36)

Dumfries & Galloway Council — Social Services Department (Number 23)
Plotnikoff & Waoolfson (Number 4)

Scottish Rape Crisis Network (Number 51)

Scottish Women's Aid (Number 56)

The Scottish Association for the Study of Delinquency (Number 31)
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66.

67.

68.

The discretion should be exercised in such a way as to ensure the system is not
mi sused?®®

By taking a flexible approach®®’

In the cautious and conscientious manner, as at present
Other factors such as the public interest and the views of the witness need to be
considered®®®

Discretion should be exercised where the court decides that the quality of individual
testimony would be deval ued®®

Where cause is shown in relation to a witness with:

= menta illness,

= |earning disability,

» communication problems, or

= wherethereisrepeat victimisation or intimidation®*

288

Consultees a so advanced suggestions as to when the discretion should be exercised:
“At an early stage in proceedings’ %

At the pre-trial hearing using expert advice as necessary®*®

In Sheriff and jury trials, applications should be made at first diet?®* and in summary
cases, applications should be made at the intermediate diet*®

In criminal matters, applications should be made at preliminary, first or intermediate
diets and, for civil matters, applications should be made either (a) by enrolled motion;
or (b) amotion before the Lord Ordinary or Sheriff*®

One Consultee noted that, at present, judges too readily accede to Section 271
applications that do not set out the reasons why witnesses fulfil the statutory
criteria®”’

It was further suggested that guidance should be drafted outlining potential scenarios
where special measures would be used.?®

285
286
287
288
289
290
291
292
293
294
295
296
297
298

Fiona Raitt University of Dundee — Department of Law (Number 41)
Clinical & Counselling Psychology Services — M otherwell/Clydesdale Department (Number 12)
British Psychological Society (Number 24)

Scottish Human Rights Centre (Number 50)

Victim Support (Number 53)

ADSW (Number 55)

Fife Council — Social Work Service (Number 59)

SCRA (Number 75)

East Renfrewshire Council — Social Work Department (Number 57)
Crown Office Policy Group (Number 47)

Crown Office Policy Group (Number 47)

The Faculty of Advocates (Number 74)

Criminal Bar Association (Number 46)

Scottish Human Rights Centre (Number 50)
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Question 10: Should the accused in a criminal trial ever be eligible for special
measures, and if so when?

Total No comment | Consultees Of those that commented
Submissions made that
Received commented
(n=23) (n=53) Yes No Yes— Not Specified
(n=35) (n=6) Conditional (n=0)
(n=12)
76 30% 70% 66% 11% 23% 0%
69. Thirty per cent of Consultees (n=23) did not specifically address this question. Of

70.

71.

those that did (n=53), 66% (n=35) were in favour of the accused in criminal trials
being eligible for special measures; 23% (n=12) expressed conditional support while
11% (n=6) were opposed to an accused being eligible for special measures.

One of the Consultees in favour of the accused being eligible for special measures
was so if access to these measures would assist the accused in giving evidence.®®
Eligibility for the measures was deemed necessary in order to “ensure a fair trial and
to improve the quality of the evidence”3® given by an accused. In addition, eligibility
would ensure that “the over-riding principle of fairness to the accused”** is achieved.
According to two Consultees, the criteria for éigibility should be the same for an
accused as it is for any other witness*” One Consultee commented that the
“approach which addresses the defendant's vulnerability on the basis of the same

eligibility as other witnesses is to be commended.” 3%

Consultees pointed out that, in contemplating this matter, the following factors should
be taken into account:

The decision in V and T v United Kingdom®™

» This case dealt specificaly with an instance where an accused who is vulnerable
on grounds of age gave evidence. The court decided that such a witness should
have the benefit of special measures and any other approach would be in danger
of challenge on the ground of "inequality of arms"3®

= Thelogic of "equality of arms' would also extend to the entitlement of an adult
accused to special measures.*® What is important is that the accused is entitled to
seek special measures and not be automatically excluded on the basis that s/he is
the accused™”

299
300
301
302
303
304
305
306
307

Commission for Racial Equality (Number 35)

Shetland Islands Council — Social Care Service (Number 16)
Crown Office Policy Group (Number 47)

The Faculty of Advocates (Number 74); SCRA (Number 75)
Plotnikoff & Waoolfson (Number 4)
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Ferguson, P W (Number 3)

Ferguson, P W (Number 3)

Ferguson, P W (Number 3)



72.

73.

Decisions of the European Court of Human Rights:

= which confirmed that steps must be taken to ensure that an accused understands
the proceedings, as with the Bulger case®®

» measures may need to be made available to all adults on the principle of “equality
of arms” under the Convention®®

As indicated above, a quarter of Consultees (n=12) expressed conditional support for
the proposal of extending eligibility for special measures to the accused. These
Consultees were in favour of measures being extended in cases involving:

Children®'° (under the age of 16°™) and young persons™?

Immature young offenders particularly aged 16-17, many of whom may struggle to
understand court proceedings and their implications™®
An accused charged with sexual assault or abuse:®'
cases should be accorded anonymity until conviction
Those with learning difficulties™®

Accused with a diagnosis of Autistic Spectrum Disorder
An accused who is deaf; or has interpretation, communication or comprehension
difficulties™®

An accused when they are accused of a crime against a person who was violent or
abusive towards them:; for example, where provocation or self-defence is an issue®'®
Asis already considered through the Appropriate Adult procedures®®

the accused in sex crimes/rape
315

317

It was further suggested that the preparation of special measures for an accused
should be put in place at the start of the trial, thereby ensuring that she is not
disadvantaged by being unable to give evidence if s’he chooses®** There may be
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309
310

311

312

313
314
315
316

317
318

319
320
321

East Renfrewshire Council — Social Work Department (Number 57)

Criminal Bar Association (Number 46); ADSW (Number 55)

Childline Scotland (Number 6); Clinical & Counselling Psychology Services -—
Motherwell/Clydesdale Department (Number 12); Barnado’'s Scotland (Number 42); Child &
Adolescent Section of the Royal College of Psychiatrists (Scottish Division) (Number 43); NCH
Scotland (Number 64)

Childline Scotland (Number 6); Child & Adolescent Section of the Royal College of Psychiatrists
(Scottish Division) (Number 43)

Barnado’s Scotland (Number 42); Child & Adolescent Section of the Royal College of
Psychiatrists (Scottish Division) (Number 43)

Dundee City Council — Social Work Department (Number 40)

Child & Adolescent Section of the Royal College of Psychiatrists (Scottish Division) (Number 43)
Ferguson, P W (Number 3)

Child & Adolescent Section of the Royal College of Psychiatrists (Scottish Division) (Number
43); Disability Rights Commission (Number 58); Aberdeenshire Council - Housing & Social
Work (Number 66)

Child & Adolescent Section of the Royal College of Psychiatrists (Scottish Division) (Number 43)
ACPOS (Number 5); Scottish Association of Sign Language Interpreters (Number 17); West
Lothian Council — Community & Support Services (Number 28); The Scottish Council on
Deafness (Number 33)

The City of Edinburgh Council — Social Work (Number 20)

North Ayrshire Criminal Justice Services (Number 39)

Scottish Human Rights Centre (Number 50)
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grounds for making it incumbent on the defence to provide advance notice if the
accused party seeks special measures.>*

74. Consultees opposed to the suggestion (n=6) that special measures should be extended

to an accused party in criminal trials advanced the following views:

The fact that the accused has a defence agent to ‘protect’ him/her coupled with the
appeal process aready offer significant safeguards for the accused under domestic
and European law*?®

An accused party should be protected by current court procedures; for example
insanity in bar of trial provides protection for those with amental disorder®*

There is an argument for making the specia measures available in some
circumstances, for example, to an accused with significant mental health problems, or
a victim of domestic abuse or repeat harassment. However, on balance there is a
danger that the defence could abuse this. An accused person is not obliged to give
evidence and will always have alawyer in court representing their interests™

There may be certain circumstances in which an accused person requires access to
technical facilities, such as translation facilities, or other audio visual aids in the case
of some accused with learning difficulties*®

The accused person is generally less likely to be vulnerable because the Crown “will
not intimidate them or interfere with their evidence and aso they will have a lawyer
to protect them” 3%’

The role of an "appropriate adult" in criminal proceedings involving persons with a
mental disorder should be maximised®®
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ADSW (Number 55)

Fife Council — Social Work Service (Number 59)

Mental Welfare Commission for Scotland (Number 18)

Scottish Rape Crisis Network (Number 51)

Fiona Raitt University of Dundee — Department of Law (Number 41)
Scottish Women's Aid (Number 56)

Glasgow City Council — Social Work Services (Number 67)
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SECTION FOUR: EXISTING SPECIAL MEASURES

Question 11: What are the advantages and disadvantages of video recording evidence
on commission, and how could the procedure be better used?

Total Submissions Received No comment made Consultees that commented
(n=41) (n=35)
76 54% 46%

75. Forty six per cent (n=35) of the Consultees specifically addressed this question. These
Consultees offered a number of comments in relation to the advantages and
disadvantages of video recording evidence on commission; following is a synopsis of
same:

(a) Advantages of video recording evidence on commission

76.

It is useful for child witnesses®®®

It isless frightening for children®®

Use avoids the child having to be in the same room as the accused®*

It assists in providing a child friendly environment®*? away from the court
building™?

It is particularly useful for children who have been traumatised by the offence®*

It also ensures child witness are unaffected by adjournments or delay and can
result in less delays to the therapy and recovery of the child®*®

It avoids children being asked repeated questions and possibly altering their
evidence, fearing they have given the 'wrong' answer>*®

Use might also assist deaf children in giving evidence: this may prove difficult in
practice though, as the child and interpreter would need to be visible®*’

One Consultee noted that the Lord Advocate’'s Working Group on Child Witness

Support did not identify any cases where this special measure was in use.*

8

It is useful for other vulnerable witnesses;>*®

Again, it permits a less daunting setting to be created**

329

330
331
332
333
334
335
336
337
338
339

Mental Welfare Commission for Scotland (Number 18); Cross Party Group in the Scottish
Parliament on Men's Violence Against Women and Children (Number 37); East Renfrewshire
Council - Social Work Department (Number 57)

Childline (Number 6)

Barnado’s Scotland (Number 42)

Barnado’s Scotland (Number 42); Children 1% (Number 60); NCH Scotland (Number 64)

NCH Scotland (Number 64)

Child & Adolescent Section of the Royal College of Psychiatrists (Scottish Division) (Number 43)
City of Edinburgh Council, Social Work Unit (Number 1)

Children 1% (Number 60)

Scottish Association of Sign Language Interpreters (Number 17)

Plotnikoff & Waoolfson (Number 4)

Mental Welfare Commission for Scotland (Number 18)
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Evidence is given away from the court setting and therefore the stress associated
with providing evidence in a court of law is avoided®*

Use of the method minimises the numbers present when the witness is giving
evidence®?

It can also allow for evidence to be given outwith the court setting®*

It ensures the witness(es) do not face the accused in court®**

Use would be beneficia for the mentally ill to aleviate distress®®

It avoids repeat questioning®*®

The number of questioners of the witness can be limited®’

The timing of evidence giving can be more certain®®

Avoids witness having long waits to give evidence:*® they would not be
adversely affected by any delays®™

Evidenceis less open to interference®*

Evidence is less likely to become blurred®? as memory recal is sharper if
evidence is taken nearer the time the offence was committed®® and before a
witness' memory of events fades™*

Useful for offences that had taken place over long periods of time®™®

It would allow deaf people to give evidence in a more comfortable situation®°
The technology iswidely available®™’

Assists those with learning disabilities to give evidence and answer questions®™®
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341

342

343

345
346

347
348
349
350
351
352
353
354
355
356
357
358

Scottish Rape Crisis Network (Number 51)

Clinical & Counselling Psychology Services — Motherwell/Clydesdale Department (Number 12);
British Psychological Society (Number 24); Victim Support (Number 53); East Renfrewshire
Council - Social Work Department (Number 57)

Scottish Rape Crisis Network (Number 51); Scottish Women’'s Aid (Number 56); SCRA (Number
75)

Scottish Women's Aid (Number 56); The Law Society of Scotland (Number 76)

ACPOS (Number 5); Clinical & Counselling Psychology Services — Motherwell/Clydesdale
Department (Number 12); Clackmannanshire Council — Social Services (Number 54); East
Renfrewshire Council - Social Work Department (Number 57); Scottish Law Agents Society
(Number 65); The Law Society of Scotland (Number 76)

Miss Garry Robertson (Number 7)

Clinical & Counselling Psychology Services — Motherwell/Clydesdale Department (Number 12);
Dumfries & Galloway Council — Social Services Department (Number 23); Cross Party Group in
the Scottish Parliament on Men's Violence Against Women and Children (Number 37); Barnado’s
Scotland (Number 42)

SCRA (Number 75)

SCRA (Number 75)

Children 1% (Number 60)

Crown Office Policy Group (Number 47)

City of Edinburgh Council, Social Work Unit (Number 1)

Clinical & Counselling Psychology Services — M otherwell/Clydesdale Department (Number 12)
British Psychological Society (Number 24)

Victim Support (Number 53)

Mental Welfare Commission for Scotland (Number 18)

Edinburgh & East of Scotland Deaf Society (Number 29)

Ayrshire & Arran NHS Trust (Number 34)

Cross Party Group in the Scottish Parliament on Men’s Violence Against Women and Children
(Number 37)
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= Advantageous for those with medical conditions as it would prevent time delay,

which may be critical for illnesses where mental deterioration is an issue™

= Journalists can still participate in the reporting process™

77. As highlighted by one Consultee, the advantages to use of video recording evidence

depend on the court acting quickly to organise this measure.®*

(b) Disadvantages of video recording evidence on commission

78. For Consultees, the disadvantages associated with giving evidence on commission

are.

It does not allow the Defence to ask questions and therefore does not provide a full
and tested statement>*

It creates problems for the Defence as the accused is not present when the evidence is
being given®®

Matters arising from evidence led from other witnesses at trial cannot be put to the
witness®™

If instructions follow from the Accused there would need to be adjournments to allow
the Defence to meet with hig/her client face to face. This might result in delays and
extra costs®®
The Accused should have the right to listen or receive a transcript of proceedings™
The Defence may find it difficult to gather evidence due to short timescale between
service of indictment and trial date®’

It isdifficult for ajury to assess the demeanour and impressiveness of a witness when
the evidence is taken so remotely*®

There are issues relating to availability of the technology, logistics and its cost:
facilities are not always widely available®™

Older witnesses could find technology daunting®*

Lawyers may be able to subject awitness to repeated questioning®’?

Lawyers, or other questioners, may not take account of vulnerability:*” the method of
questioning may still be an ordeal for a child®™
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Crown Office Policy Group (Number 47)

Saciety of Editors (Number 27)

Arrol Park Resource Centre (Number 72)

ACPOS (Number 5)

Clackmannanshire Council — Social Services (Number 54); Scottish Law Agents Society (Number
65)

The Faculty of Advocates (Number 74)

Scottish Law Agents Society (Number 65)
Clackmannanshire Council — Social Services (Number 54)
Criminal Bar Association (Number 46)

The Faculty of Advocates (Number 74)

ACPOS (Number 5)

Criminal Bar Association (Number 46)

Ayrshire & Arran NHS Trust (Number 34)

Scottish Women's Aid (Number 56)

Scottish Women's Aid (Number 56); SCRA (Number 75)
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79.

80.

Both lawyers will be present in addition to the Commissioner who acts as ‘judge’:
this could be intimidating for children®”

This measure will only be effective “if it is part of wider changes to the criminal
justice system” 3"

One Consultee stated that it is difficult to outline the disadvantages of the method as
there is a lack of empirical evidence available on the use of video recorded
evidence.*"”

Additionally, Consultees had a number of suggestions on how giving evidence on
commission might be improved:
Guidelines are required generally*”®
questioning by lawyers®”®

There is a need for effective training for those in the legal profession:
would ensure the procedure was better used®®*

The Executive should follow the recommendations in the Home Office revised
‘Guidance on Achieving Best Evidence in Criminal Proceedings. Guidance for
Vulnerable and Intimidated Witnesses (Jan 2002)’ 3%

The Executive should look at schemes in other countries, in particular the English
scheme,®®® and consider a pilot scheme in Scotland®**

Commissioners should be used to conduct all questioning®™®

Questions should be provided by the parties, in advance®®

Defence should be carried out in court®’

There should be a live sound link as questioning occurs™

Parties should be able to observe proceedings through a one-way mirror and also be
provided with an audio link®*®

An independent observer should be present

and also in order to establish appropriate

%0 training
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Scottish Women's Aid (Number 56)

East Renfrewshire Council — Social Work Department (Number 57)

East Renfrewshire Council — Social Work Department (Number 57)

The Law Society of Scotland (Number 76)

Scottish Rape Crisis Network (Number 51); Victim Support (Number 53)

Scottish Rape Crisis Network (Number 51)

Plotnikoff & Woolfson (Number 4); Shetland Islands Council — Social Care Service (Number 16);
Scottish Rape Crisis Network (Number 51)

Plotnikoff & Woolfson (Number 4)

University of Dundee — Department of Law (Number 41); Perth & Kinross Area Child Protection
Committee (Number 52)

The Highland Council — Social Work (Number 70)

British Psychological Society (Number 24); Perth & Kinross Child Protection Committee
(Number 52)

Scottish Rape Crisis Network (Number 51); SCRA (Number 75)

SCRA (Number 75)

British Psychological Society (Number 24)

SCRA (Number 75)

SCRA (Number 75)

SCRA (Number 75)
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= There should be an opportunity at the end of the evidence provision to challenge the
Commissioner's questioning and to pick up on any issues overlooked®*

= The method should be used for Children’ s Hearings®®

» The system could be better used by allowing the child more space and time to give
views. Commissioners could use pictures/stories rather than routine questioning®*®

81. Finally, it was suggested that there is aneed for strict controls over who has access to
the videos.®*

1 SCRA (Number 75)

302 SCRA (Number 75)

398 Barnado’s Scotland (Number 42)

4 East Renfrewshire Council — Social Work Department (Number 57)
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Question 12: How could screens be better used?

Total Submissions Received No comment made Consultees that commented
(n=41) (n=35)
76 54% 46%
82. Forty six per cent of the Consultees specifically addressed this question. Of those that

83.

84.

did (n=35), not all were in favour of the use of screens. Following is an overview of
the reservations expressed by these Consultees:

Witnesses can still feel threatened as the accused is in the room,*® in close proximity
of the witness®® and therefore no sense of security is gained by the witness through
use of this measure.®” A livelink is a more effective measure to adopt®*®

Screens can be intimidating.®*® The use of a screen or live link could reinforce the
beliefs of a person who, as a result of mental illness, believes that he/she is being
spied on through walls*®

Witnesses may be unsure what is happening around them in the courtroom and this
may increase the stress experienced by the witness. It could be unhelpful to extend
the use of screens™

Use of screens can make the accused feel that they are ‘hiding' and can lead to
feelings of 'shame or intimidation"%

Three Consultees suggested that the results of any research into the effectiveness of
the measure should be considered.*®

The magjority of Consultees (n=20) that addressed this question supported the use of
the screens with one pointing out that the screens are not used enough.*® It was
suggested that those who would benefit from use of screens would be:

Children™®
Deaf people who are fearful of the court environment;*® however, an interpreter
would be needed®’
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Soroptimist International of Aberdeen (Number 11); Children 1st (Number 60)

Barnado’s Scotland (Number 42); Child & Adolescent Section of the Royal College of
Psychiatrists (Scottish Division) (Number 43)

The Scottish Association for the Study of Delinquency (Number 31)

Soroptimist International of Aberdeen (Number 11)

Ayrshire & Arran NHS Trust (Number 34)

Mental Welfare Commission for Scotland (Number 18)

British Psychological Society (Number 24)

NCH Scotland (Number 64)

Dumfries & Galloway Council — Social Services Department (Number 23); Fife Council - Social
Work Service (Number 59); The Law Society of Scotland (Number 76)

Dundee City Council — Social Work Department (Number 40)

Clackmannanshire Council — Social Services (Number 54); East Renfrewshire Council - Social
Work Department (Number 57)

Edinburgh & East of Scotland Deaf Society (Number 29)
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85.

All vulnerable witnesses;*® however the cost implications must be born in mind*®
Complainers of sexual offences*®

All civil actions which involved vulnerable witnesses™

All civil trials™?

It was noted that the use of screensis dependent on their availability in courtrooms.*3
It was suggested that every court should have access to screens and the screen type
should be standardised.”** In addition, as the positioning of the screen is important*
court staff need to ensure that the screens are set up properly.*® Guidance on the use
of screens was requested.*'’ 1t was suggested that it might be worth considering using
one way screens so that the accused could see the witness,*® as in England and
Wales, *°

407
408
409
410
a1
412
413
414
415
416
417
418

419

Scottish Association of Sign Language Interpreters (Number 17)

Crown Office Policy Group (Number 47); Scottish Rape Crisis Network (Number 51)
Crown Office Policy Group (Number 47)

Scottish Rape Crisis Network (Number 51)

Clackmannanshire Council — Social Services (Number 54)

East Renfrewshire Council — Social Work Department (Number 57)

City of Edinburgh Council, Social Work Unit (Number 1)

Criminal Bar Association (Number 46); SCRA (Number 75)

SCRA (Number 75)

Perth & Kinross Area Child Protection Committee (Number 52)

SCRA (Number 75)

Clackmannanshire Council — Social Services (Number 54); The Highland Council - Social Work
(Number 70)

ACPOS (Number 5)
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Question 13: How could CCTV be better used?

Total Submissions Received No comment made Consultees that commented
(n=37) (n=39)
76 49% 51%

86. Fifty one per cent of the Consultees (n=39) specifically addressed the question of how

CCTV could be better used. Of those Consultees, not all were in favour of use of
CCTV and cited the following reasons for their opposition:

The use of CCTV isnot alwaysin achild's best interests:

= “When ajudge decides to cut the screen 'dead’ a child can feel thisis a sign they
have done something wrong” *%°

= CCTV can be used by defence lawyers to their advantage as they can speak
closely to the screen which can intimidate a child**

= The experience can be threatening for a child*??

= A child witness still has to attend court and, as a result, may come into contact
with the accused™

There can be recurring technical problems which results in lengthening the court

experience for vulnerable witnesses***

There have been problems with use of CCTV for deaf people: a deaf person seeks

assurance of who isin the room and also, when sign language is used, it can become

tiring on the eye™

CCTV could be threatening to the mentally ill%

CCTV may not give an accurate portrayal of the evidence”’

It can lead to miscommunication between the witness and the person asking the

questions™®

The accused cannot see the witness which is incorrect procedure*®®

There is a fear that use of CCTV would result in it being easier to bring alegations

without having to attend court; therefore, use should be restricted**®

CCTV isnot always available in courts™
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429
430
431

Childline Scotland (Number 6)

Childline Scotland (Number 6)

Clinical & Counselling Psychology Services — Motherwell/Clydesdale Department (Number 12);
Children 1st (Number 60)

Barnado’s Scotland (Number 42)

City of Edinburgh Council, Social Work Unit (Number 1)

Scottish Association of Sign Language Interpreters (Number 17)

Mental Welfare Commission for Scotland (Number 18)

Saciety of Editors (Number 27)

Cross Party Group in the Scottish Parliament on Men’s Violence Against Women and Children
(Number 37)

Criminal Bar Association (Number 46)

Criminal Bar Association (Number 46)

City of Edinburgh Council, Social Work Unit (Number 1)
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87.

88.

89.

It was suggested that the use of screens®™? or evidence on commission*® is preferable
to the use of CCTV.**

The Consulteesin favour of use of CCTV expressed the view that:

CCTV helps witnesses, in particular children, feel better protected when giving
evidence™®

Its use would result in the creation of a more child friendly*™® and, overall, witness
friendly environment®’

CCTYV should be used for all cases of child abuse*®

Its use would also be beneficial to the mentally ill in order to avoid distress to these
witnesses™

CCTV should be used in rape and sexual abuse trials as it would enable rape victims
to avoid the courtroom experience*

Use could be extended to other vulnerable adults; for example, those with learning
disabilities™

Overdl, use of CCTV would ensure that it was less intimidating for the witness who
may fear coming into contact with the accused™*

Additionally, it is away to improve the quality of evidence as the witness would feel
more relaxed**

Consultees offered suggestions as to how CCTV could be better used:

Its use should be extended:

= All courts should have links with rooms where vulnerable witnesses can use this
facility™

= All Sheriff Court and High Courts should be equipped with CCTV**

= |n addition, Children's Hearing rooms would benefit from CCTV use**

It should be used outside the court setting*"’

432
433

435
436
437
438
439
440
441
442

443

445

446
447

Crown Office Policy Group (Number 47)

Childline Scotland (Number 6); Children 1st (Number 60)

Childline Scotland (Number 6);Crown Office Policy Group (Number 47); Children 1st
(Number60)

ACPOS (Number 5)

Perth & Kinross Area Child Protection Committee (Number 52)

SCRA (Number 75)

Clackmannanshire Council — Social Services (Number 54)

Robertson, Miss G (Number 7)

Scottish Rape Crisis Network (Number 51)

British Psychological Society (Number 24)

Child & Adolescent Section of the Royal College of Psychiatrists (Scottish Division) (Number
43); SCRA (Number 75)

Arrol Park Resource Centre (Number 72)

Clackmannanshire Council — Social Services (Number 54)

Perth & Kinross Area Child Protection Committee (Number 52)

Dumfries & Galloway Council — Social Services Department (Number 23)

Perth & Kinross Area Child Protection Committee (Number 52); East Renfrewshire Council -
Social
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90.

Evidence should not be given from the witness home™® for fear of intimidation and
identification®®

Witness, when giving evidence, should be accompanied by a supporter*>®

There should be co-operation between agencies, for example, socia work
departments™*

There should be clear rules regarding use*™?

Financial investment in technology is required™>

It was also suggested that, before any changes are implemented, the outcome of
current research to determine the effectiveness of use of CCTV should be
considered.**

448
449
450
451
452
453

Work Department (Number 57); Faculty of Advocates (Number 74); SCRA (Number 75)
One Consultee disagreed with this view and instead advocated use within the court setting.
Scottish Law Agents Society (Number 65)

East Renfrewshire Council — Social Work Department (Number 57)

Saciety of Editors (Number 27); Scottish Women's Aid (Number 56)

Scottish Women's Aid (Number 56)

East Renfrewshire Council — Social Work Department (Number 57)

Scottish Law Agents Society (Number 65); SCRA (Number 75)

The Faculty of Advocates (Number 74)

Fife Council — Social Work Service (Number 59)
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Question 14a: How could better use be made of prior recorded statements?

Total Submissions Received No comment made Consultees that commented
(n=40) (n=36)
76 53% 47%
91. Asthe data above indicate, 53% of Consultees (n=40) did not specifically address the

92

93.

94,

guestion on how better use could be made of prior recorded statements.

. Consultees in favour of the use of prior recorded statements suggested they should be

used in (&) all cases involving children and at the court's discretion for other
vulnerable witnesses;”® or (b) cases where the witness has a mental health
problem.**°

Support for use of the statements was, for some Consultees, based on the view that
using the statements could reduce the stress experienced by a witness as a result of
reliving the traumatic event™ and would therefore enable witnesses to give their
‘best evidence'. ©*®

A number of suggestions were advanced by Consultees on the use of prior recorded
statements and include the following:

There is a need for detailed written guidance for those conducting such interviews;*®

in particular, in relation to the types of questions that can be asked with regard to

admissible evidence*® There should be safeguards in place to ensure that the

evidence obtained is admissible**

Also, thereis aneed for training for interviewers'®

There is a need for a greater sense of urgency in taking down prior recorded

statements: *®® the statement should be taken as soon as possible after the event*®

The statement should be taken by either:

= A person or persons with mental health and legal training*®

= |nthe presence of atrained Commissioner and /or supporter*®

= Someone similar to an Appropriate Adult, although this person needs to be fully
aware of the witness' vulnerability*®’
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466

Clackmannanshire Council — Social Services (Number 54)
Renfrewshire Council — Social Work Department (Number 69)
Crown Office Policy Group (Number 47); East Renfrewshire Council - Social Work Department
(Number 57)

Scottish Rape Crisis Network (Number 51)

Plotnikoff & Waoolfson (Number 4)

Scottish Women's Aid (Number 56)

Victim Support (Number 53)

The Law Society of Scotland (Number 76)

The Scottish Association for the Study of Delinquency (Number 31)
Miss Garry Robertson (Number 7)

Miss Garry Robertson (Number 7)

Barnado’s Scotland (Number 42)
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95.

96.

97.

98.

Interviews should be conducted in a child-friendly setting’®
Socia workers and police receive training in interviewing techniques, and should be

able to competently conduct and record interviews'®®

According to one Consultee the role of the defence should also be considered, as a
defence agent may object to “not being able to ask leading questions of the witness’
and this may impact on the agent’ s ability to adequately defend their client.*”°

Another Consultee, while in favour of use of the statements, noted that current use is
of limited benefit as the witness still has to attend at court.*"

Consultees opposed to use of prior recorded statements expressed the following
reservations:

The method is 'fraught with difficulties and therefore evidence should be given in
person472

Those conducting the interview may not follow the rules appropriate to the court
The system of use of prior recorded statements would undermine the defence's ability
to cross-examine a witness'’* as matters arising from evidence led from other
witnesses cannot be put to awitness pre trial

It is difficult for ajury to assess demeanour etc of witness when evidence is taken so
remotely, and it is not compatible with an accused's right to afair trial under Article 6

of the European Convention on Human Rights*”

473

It was suggested that there is a need to look at the research on this subject,*”® which

would include an analysis of any research conducted on use of the statements in
England and Wales.*"”
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British Psychological Society (Number 24)

Barnado’s Scotland (Number 42)

East Renfrewshire Council — Social Work Department (Number 57)
British Psychological Society (Number 24)

Scottish Rape Crisis Network (Number 51)

Scottish Law Agents Society (Number 65)

Criminal Bar Association (Number 46)

Criminal Bar Association (Number 46)

The Faculty of Advocates (Number 74)

Perth & Kinross Area Child Protection Committee (Number 52)
The Highland Council — Social Work (Number 70)
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Question 14b: Would separate pre-trial video-recorded cross-examination be a positive

development, and how would it work?

Total No comment | Consultees Of those that commented
Submissions made that
Received commented
(n=48) (n=28) Yes No Yes— Not Specified
(n=19) (n=5) Conditional (n=4)
(n=0)
76 63% 37% 68% 18% 0% 14%

99. Over half (63%) the Consultees did not specifically address the second strand of this

100.

question. Of those that did (n=28), 68% (n=19) expressed the view that the separate
use of pre-trail video-recorded cross-examination would be a positive development,
18% (n=5) did not accord with this view, while 14% (n=4) were undecided on the
matter.

The 68% of Consultees that commented and advanced the view that the use of
separate pre-trial video-recorded cross-examination evidence would be a positive
development cited the following pointsin support of its use:

Greater pre-trial judicial management would reduce the strain on witnesses and would
benefit the judicial system as awhole*"®

It would allow witnesses to give evidence at an earlier stage*’

It would reduce court time*® and therefore reduce time delays that occur in the court
process’®!

It would reduce the need for witnesses to repeat statements*>

Use would reduce the stress experienced by witnesses as**

= they would spend less time giving evidence®™*

= aternatively they might not be required to attend at court at all*®

It would be less intimidating for an alleged victim as there would be less people
present to hear the details™®

Use would be favourable for witnesses with mental health problems®’

The court would save money as it would negate the need for a witness and interpreter
to appear in court*®
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485
486
487

Plotnikoff & Woolfson (Number 4)

Clackmannanshire Council — Social Services (Number 54)
Clackmannanshire Council — Social Services (Number 54)

Cross Party Group in the Scottish Parliament on Men’s Violence Against Women and Children
(Number 37)

Crown Office Policy Group (Number 47)

Scottish Association of Sign Language Interpreters (Number 17);
Commission for Racial Equality (Number 35)

Scottish Association of Sign Language Interpreters (Number 17)
Scottish Rape Crisis Network (Number 51)

Renfrewshire Council — Social Work Department (Number 69)
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= |tisauseful way to avoid further stress to child witnesses™®

101. Suggestions as to how the system of pre-trial video-recorded cross-examination
would work were advanced by these Consultees and include:

= Interviewing should only be conducted by accredited*® and appropriately trained**
professionals

= Commissioners should be present at interviews*

= All interviews should be conducted in accordance with written guidelines™?

= The statement could be taken nearer to the time of the incident**

= Cross examination could take place away from the court setting’®

102. It was suggested by two Consultees that the findings of a review of the English
and Welsh scheme should be considered prior to any change in use being
implemented.*®

103. The Consultees who did not feel the use of separate pre-trail video-recorded
cross-examination would be a positive devel opment (n=5) advanced the view that:

Use of pre-trial video-recorded cross-examination would affect the accused's right to

afair trial which could result in an infringement of human rights legislation®’

= |n addition, it would undermine the defence's ability to cross-examine a witness*®

= “It is doubtful that the proposal would be workable without some injustice being
capable of being alleged by an accused after trial"*%

= Those conducting the interview may not follow the rules appropriate to the court™®

104. Some Consultees expressed concerns that if evidence was edited as the paper

suggests this could distort what is being said®®, or that editing could detract from the

evidence.®® Another Consultee pointed out that the “paper ignores the fact that

hearsay evidence is an option for witnesses.”>*

488 Scottish Association of Sign Language Interpreters (Number 17)

489 Barnado’s Scotland (Number 42); Scottish Child Law Centre (Number 45)

490 Children 1% (Number 60)

a0 Clackmannanshire Council — Social Services (Number 54)

492 Barnado’s Scotland (Number 42)

498 Scottish Association of Sign Language Interpreters (Number 17)

404 Scottish Rape Crisis Network (Number 51)

49 Clackmannanshire Council — Social Services (Number 54)

496 Perth & Kinross Area Child Protection Committee (Number 52); The Highland Council - Social

Work (Number 70)
a0 Scottish Law Agents Society (Number 65)
498 Criminal Bar Association (Number 46)
499 Ferguson, P W (Number 3)
500 Criminal Bar Association (Number 46)

501 Society of Editors (Number 27)
502 Victim Support (Number 53)
508 Mental Welfare Commission for Scotland (Number 18)
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Question 15a: Doestherole of a supporter require clarification?

Total No comment | Consultees Of those that commented
Submissions made that
Received commented
(n=54) (n=22) Yes Yes— No Not in Not
(n=20) |Conditional (n=0) favour of | Specified
(n=0) use (n=1)
(n=1)

76 71% 29% 91% 0% 0% 5% 5%

105. Seventy one per cent (n=54) of the submissions received did not specifically

address Question 15a. Of those that did (n=22), 91% (n=20) were of the view that the
role of supporter required clarification; 5% (n=1) expressed opposition to the use of
supporters, while 5% (n=1) did not specify aview.

106. Consultees for whom clarification of the role of supporter was desirable (91%) of
these that commented expressed the following views:

= The use of a supporter varies between courts: it is largely based on the personal
preggence of court officials and therefore there is a need for further guidance on
use

= At present the witness is unaware of their chance to use a supporter until they are
about to enter the court™

= If therole was clarified then witnesses would know what level of support to expect

= Theroleis ‘inconsistent and unpredictable :**" there is a need for consistency>® and
certainty>®, especially for children®'® and in rape cases™™

. Clarifisclgntion is also important for the supporter so that they can be clear what their
roleis

506

107.
development and therefore use should be extended to other vulnerable witnesses.

One Consultee commented that the use of supporters has been a posit3ive
51

108. Suggestions as to what the role of the supporter should entail were advanced by
some of the Consultees:

504 City of Edinburgh Council, Social Work Unit (Number 1)

505 Scottish Rape Crisis Network (Number 51)

506 East Renfrewshire Council — Social Work Department (Number 57)

507 Fiona Raitt University of Dundee — Department of Law (Number 41)

508 Crown Office Policy Group (Number 47); Scottish Women's Aid (Number 56); Children 1st
(Number 60); The Faculty of Advocates (Number 74)

509 Children 1% (Number 60)

510 Barnado’s Scotland (Number 42)

>t Scottish Rape Crisis Network (Number 51)

512 Clinical & Counselling Psychology Services — Motherwell/Clydesdale Department (Number 12)

513 ACPOS (Number 5)
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The role of the supporter should be limited™*

It should be similar to that of an Appropriate Adult®™

A supporter needs to be detached from,**® or unconnected with, the case™’ and there
exists a danger of an emotional relationship with the witness distorting the
evidence™®

Conversely, if a supporter is required to be present it can result in witnesses not
knowing or trusting the supporter™®

S/he should not interfere with the proceedings™®

A supporter should be able to highlight to the court any distressing issues faced by the
witness"?

S/he should be able to comfort and support a child “in an age appropriate manner.
It is hoped that the [Lord Advocate's| guidance will allow for appropriate physical
contact to comfort the child®®

The supporter should be allowed to sit in view of the witness or behind them®*
Guidance for the Lord Advocate's Working Group is a good starting point®?

1522

109. While in support of the view that the role of supporter requires clarification (in

particular in relation to adult witnesses with mental health problems®®), Consultees

advanced the suggestion that the role of the supporter should be determined by the
presiding Judge.>*’ In child witness cases and in adult cases the use of a supporter
should be at their discretion; s’he should not be bound by the rules governing a
supporter.>®

110. The consultee not in favour of the use of supporters (n=1) suggested that the use

detracts from evidence of the witness;”® and it is costly.>*® Another suggested the
need for a supporter would diminish if prior recorded statements or evidence on
commission were used.>*
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524
525
526
527
528
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530
531

Ayrshire & Arran NHS Trust (Number 34); Arrol Park Resource Centre (Number 72)

ACPOS (Number 5)

Clinical & Counselling Psychology Services — M otherwell/Clydesdale Department (Number 12)
Criminal Bar Association (Number 46)

Ferguson, P W (Number 3)

Perth & Kinross Area Child Protection Committee (Number 52)

Criminal Bar Association (Number 46)

ACPOS (Number 5)

Childline (Number 6)

NCH Scotland (Number 64)

Scottish Women's Aid (Number 56)

Crown Office Policy Group (Number 47)

Scottish Law Agents Society (Number 65)

Scottish Law Agents Society (Number 65)\

The Scottish Association for the Study of Delinquency (Number 31); Scottish Law Agents Society
(Number 65)

Open Secret (Number 22)

Open Secret (Number 22)

Dumfries & Galloway Council — Social Services Department (Number 23)
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Question 15b: Would written guidance be helpful ?

Total No comment | Consultees Of those that commented
Submissions made that
Received commented
(n=42) (n=34) Yes Yes— No Not in Not
(n=32) |Conditional (n=1) favour of | Specified
(n=0) use (n=1)
(n=0)
76 55% 45% 94% 0% 3% 0% 3%
111. Half of the submissions received (55%) did not specifically address this section of

Question 15. Of those that did (n=34), 94% (n=32) expressed the view that written
guidance on the role of the supporter would be helpful and 3% (n=1) were opposed to
this view while afurther 3% (n=1) did not specify aview on the matter.

112. Consultees who considered guidance would be helpful (n=32) advanced the
following suggestions:

= Witnesses should know, in advance,>*?

from this service™?

= If the supporter was to be based on the Appropriate Adult Scheme it would be worth
updating the Circular pertaining to this from 1990°*

= While guidance would be useful, the court should have ultimate discretion®*

= Guidance should deal with ‘appointment, rights and responsibilities of support
persons>®

= |t is recommended that leaflets should be available in courts for witnesses or would

be supporters™’

if they can use a supporter and what to expect

113. One Consultee pointed out that there already exists written guidance in the form
of the ‘NSPCC Young Witness Pack’ Home Office guidance on Achieving Best
Evidence, 2002.>%

114. Another Consultee expressed that view that the need for a Supporter would
diminish if prior recorded statements were taken or evidence on commission used.>*

5% City of Edinburgh Council —Social Work Unit (Number 1)

538 Scottish Rape Crisis Network (Number 51)

534 ACPOS (Number 5)

5% Mental Welfare Commission for Scotland (Number 18)

5% Crown Office Policy Group (Number 47)

53 Scottish Law Agents Society (Number 65)

538 Plotnikoff & Woolfson (Number 4)

5% Dumfries & Galloway Council — Social Services Department (Number 23)
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Question 16: What would be the advantages and disadvantages of a combined
approach involving elements of video recorded evidence on commission, livelink and a
supporter?

Total Submissions Received No comment made Consulteesthat commented
(n=46) (n=30)
76 61% 39%

115. Sixty one per cent (n=46) of Consultees did not offer a view on what the
advantages and disadvantages of a combined approach involving elements of video
recorded evidence on commission, live links and a supporter would be. Following is
an overview of the suggestions advanced by the 39% (n=30) of Consultees that
proffered aview on this matter:

Advantages of a combined approach

= A combined approach could be tailored to fit the needs of an individua vulnerable
witness™®

= |t would dleviate the stress caused to the mentaly ill and those with learning
disabilities™

» |t would also reduce the stress experienced by child witness as:
=  Child witnesses would not need to appear in court>*
= |t would avoid children having to undergo repeat evidence giving™*

= The approach would result in areduction in questioning for witnesses™

= Witnesses would not need to go through multiple precognition statements™

= |t would also reduce multiple interviewing of witnesses™ and the occurrence of
repeat questioning™’

= The approach would allow for evidence to be taken within a more efficient
timescale®® and allow evidence to be taken while the witness memory was closer to
events™®

540 ACPOS (Number 5)

> Highland Users Group (Number 7)

542 Clinical & Counselling Psychology Services — M otherwell/Clydesdale Department (Number 12);
Crown Office Policy Group (Number 47)

543 Crown Office Policy Group (Number 47)

>4 Open Secret (Number 22); Dumfries & Galloway Council — Social Services Department (Number

23)
> Scottish Rape Crisis Network (Number 51); The Law Society of Scotland (Number 76
546 University of Dundee — Department of Law (Number 41); Child & Adolescent Section of the

Royal College of Psychiatrists (Scottish Division) (Number 43); East Renfrewshire Council —
Social Work Department (Number 57)

>4 Cross Party Group in the Scottish Parliament on Men's Violence Against Women and Children
(Number 37)

548 Cross Party Group in the Scottish Parliament on Men’s Violence Against Women and Children
(Number 37); Scottish Rape Crisis Network (Number 51); East Renfrewshire Council - Social
Work Department (Number 57)

549 The Law Society of Scotland (Number 76)




It would also assist witnesses in giving more ‘lucid and consistent' evidence®™

Questioning would be more appropriate to the witness™"

A Commissioner should be used as:

= Using aCommissioner would avoid aggressive questioning from the defence®?

= Witnesses may be able to give more accurate evidence as they would feel more
supported by the use of a Commissioner>?

It would be less traumatic for the witness as the witness could avoid facing the

accused™*, and also avoid the court experience™

The approach would result in more support for witnesses and in turn better evidence

would be given>*®

This approach has the needs of the witness at its core: it is the “most effective basis

for making changes” >’

Disadvantages of a combined approach

116. The combined approach was described by one Consultee as a 'recipe for confusion

and procedural difficulties.>® Following is an overview of some of the points raised
by other Consultees on this matter:

The combined approach would result in an additional administration burden for the
Crown Office, the Procurator Fiscal Service, the Courts®® and community agencies’®
Additional resources and funding would be required >**

There may be difficulties in terms of cost and management
One of the biggest difficulties of a combined approach would be timing as parties to
proceedings would need to be prepared at a stage earlier than often occurs at
present:>®® the timescale from service of indictment to trial and the operation of a
sitting rather than fixed diet system make any substantial procedure “well before

trial” virtually unachievable®®
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553
554
555
556
557
558
559

560
561
562
563
564

Fife Council — Social Work Service (Number 59)

Cross Party Group in the Scottish Parliament on Men’s Violence Against Women and Children
(Number 37)

Scottish Rape Crisis Network (Number 51)

Clackmannanshire Council — Social Services (Number 54)

Scottish Women's Aid (Number 56)

East Renfrewshire Council — Social Work Department (Number 57)

East Renfrewshire Council — Social Work Department (Number 57)

Children 1% (Number 60)

Scottish Law Agents Society (Number 65)

Scottish Association of Sign Language Interpreters (Number 17); The Scottish Association for the
Study of Delinquency (Number 31); Clackmannanshire Council — Social Services (Number 54)
East Renfrewshire Council — Social Work Department (Number 57)

East Renfrewshire Council — Social Work Department (Number 57)

ACPOS (Number 5)

SCRA (Number 75)

Criminal Bar Association (Number 46)
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There may be difficulties at early stages in a case due to a lack of disclosure of the
Crown case. Such evidence could only be taken where the case is fully prepared or
the evidence fully disclosed®®

The accused may be disadvantaged as they will need to have legal representation at
an earlier stage in proceedings™®

The defence may not be “in a position to deal with this at an early stag
Lawyers and the accused must be able to be flexible on questioning and instructions
based on what the witness says™®

“In criminal proceedings trial should take place in presence of accused, to ensure
accused has afair trial,>®

The exacting professional standards of counsel and solicitors could not be
accommodated if only the commissioner was to be allowed to ask questions of a
vulnerable witness and therefore any questioning on commission needs to be
conducted by a representative of the accused®”

V ulnerable witnesses may need to give evidence more than once®*

It may take time to conduct: this could be more stressful for witnesses®"2

There could be errors depending on the complexity of the legislation: there is a need
for a'simple framework of legislation®"

There exists a concern that the information obtained could be released and exploited
by the defence®™

g’ 567

117. It was suggested that there is a need for a 'collaborative multi-agency approach to

decision making at all stages of the process®’ in addition to the requirement for clear
guidelines on the matter.>"™
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The Law Society of Scotland (Number 76)

East Renfrewshire Council — Social Work Department (Number 57)
The Scottish Association for the Study of Delinquency (Number 31)
Criminal Bar Association (Number 46)

The Faculty of Advocates (Number 74)

The Faculty of Advocates (Number 74)

ACPOS (Number 5)

British Psychological Society (Number 24)

Mental Welfare Commission for Scotland (Number 18)

Cross Party Group in the Scottish Parliament on Men’s Violence Against Women and Children
(Number 37)

NCH Scotland (Number 64)

East Renfrewshire Council — Social Work Department (Number 57)
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Question 17: Isthe existing law on clearing the court operating satisfactorily?

Total No comment | Consultees Of those that commented
Submissions made that
Received commented
(n=53) (n=23) Yes No Yes— Not Specified
(n=16) (n=4) Conditional (n=3)
(n=0)
76 70% 30% 70% 17% 0% 13%
118. Seventy per cent of Consultees (n=53) did not specifically address the question on

119.

120.

whether the existing law on clearing the court is operating satisfactorily. Of those
that did (n=23), 70% (n=16) were satisfied that the current law is operating
satisfactorily, 17% (n=4) did not agree with this view while the remaining 13% (n=3)
did not specify aview.

Consultees happy with the law commented that the judiciary currently has
s’ and “experience suggests courts are cleared frequently and
effectively in appropriate cases.”*”® In relation to access to the media, Consultees
commented that the press operate in a responsible manner °” and therefore there is no
need to grant courts more power to exclude the press.®® However, it was suggested
that it might be advantageous if the witness was briefed on the media's participation
before giving evidence, thereby preventing any anxiety and misunderstanding by the
witness on the role of the press.®*! One Consultee expressed concern that if the court
was cleared outwith existing guidelines the jury may be prejudiced.>®

sufficient power

Consultees not content with the current law on clearing of the courts suggested
that:

The presence of the media creates anxiety for the witness™®

The C§)8ljrt should have more flexible powers with regard to closing the court to the
public

Witnesses are more likely to feel humiliated or threatened by the possible presence of
the accused's family etc>®

It seems reasonable to extend the same consideration of a closed court to the

accused™®

577
578
579

580
581
582
583
584
585
586

Crown Office Policy Group (Number 47)

The Faculty of Advocates (Number 74)

The Scottish Daily Newspaper Society (Number 14). A view shared by Society of Editors
(Number 27)

The Scottish Daily Newspaper Society (Number 14)
Saciety of Editors (Number 27)

Criminal Bar Association (Number 46)

The Highland Council — Social Work (Number 70)

City of Edinburgh Council, Social Work Unit (Number 1);
City of Edinburgh Council, Social Work Unit (Number 1)
City of Edinburgh Council, Social Work Unit (Number 1)
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121. One Consultee noted that clearing of the courtroom is not the most important
thing: witness anonymity is far more essential .>*’

%87 Ferguson, P W (Number 3)
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SECTION FIVE: NEW SPECIAL MEASURES

Question 18: Should any accused outwith sexual offence cases be banned from
personal cross-examination and if so in what circumstances?

Total No comment | Consultees Of those that commented
Submissions made that
Received commented
(n=29) (n=47) Yes No Yes— Not Specified
(n=33) (n=12) Conditional (n=2)
(n=0)
76 38% 62% 70% 26% 0% 4%
122. Thirty eight per cent of Consultees did not specifically address this question. Of

123.

124.

those that did (n=47), 70% (n=33) were in favour of the ban on personal cross-
examination of witnesses by an accused being extended to cases outwith sexual
offences. Twenty six per cent (n=12) were opposed to an extension, while the
remaining 4% (n=2) did not specify aview.

One Consultee expressed the view that a vulnerable witness should never be cross
examined by the accused.>®®

Those in favour of a partial extension expressed the view that the ban should be
extended to cases involving:

child witnesses if the accused is a close rel ative™
children®®

child abuse®®

domestic abuse®™?

domestic abuse where the accused is related to the witness®™

588
589

590

591

592

593

Dumfries & Galloway Council — Social Services Department (Number 23)

West Lothian Council — Community &

Support Services (Number 28); Scottish Child Law Centre (Number 45); The Faculty of
Advacates (Number 74)

Ferguson, P W (Number 3); Plotnikoff & Woolfson (Number 4); Clinical & Counselling
Psychology Services — Motherwell/Clydesdale Department (Number 12); Mental Welfare
Commission for Scotland (Number 18); Ross, Margaret (Number 25); Scottish Women's Aid
(Number 56); Children 1st (Number 60); Angus Council - Social Work (Number 61)

South Lanarkshire — Social Work Resources (Number 32); Perth & Kinross Area Child Protection
Committee (Number 52); Angus Council - Social Work (Number 61); Aberdeenshire Council —
Housing & Social Work (Number 66)

Fife Domestic Abuse Forum (Number 9); Soroptimist International of Aberdeen (Number 11);
South Lanarkshire — Socia Work Resources (Number 32); Commission for Racial Equality
(Number 35); Fiona Raitt University of Dundee — Department of Law (Number 41); Scottish
Rape Crisis Network (Number 51); Clackmannanshire Council — Social Services (Number 54);
Scottish Women's Aid (Number 56); East Renfrewshire Council - Social Work Department
(Number 57); Angus Council - Social Work (Number 61); The Highland Council - Social Work
(Number 70)

The City of Edinburgh Council — Social Work (Number 20)
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= domestic abuseiif it istoo costly to extend to all cases™*

= mentally ill®*®

= violence®®

= intimidation®’ or ‘significant harassment

= sexua offences™

= stalking®®

= asuggestion of a“degree of pleasure or premeditation

= crimes of hatred®?

= witnesses with learning disabilities’®

= apersona element between the accused and witness™™

» in children’s hearing court proceedings a witness who is the alleged victim of, or
witness to, abuse allegedly perpetuated by the defendant®®

= the Court should be able to exercise some discretion in this matter

» 598

» 601

606

125. One Consultee suggested that there is a need to re-assess the ban based on the
results of the Sexual Offences (Procedure and Evidence) Act.®”’

126. The Consultee expressing conditional support for the proposal was in favour of
each case being assessed on its merits, with due consideration being accorded to the
provisions of the European Convention on Human Rights.*® Another said that failure
to afford an accused the right to cross examine a witness may have implications in
terms of compliance with human rights legislation.®®

127. Twenty six per cent of Consultees (n=12) were not in favour of an extension of
the ban on cross-examination. Their opposition was based on the opinion that (a) an
accused has the right to test all evidence by cross-examining a witness: the presiding
officer can control the accused if the need arises;®™® (b) there does not exist the same

594 Dumfries & Galloway Council — Social Services Department (Number 23)

5% Mental Welfare Commission for Scotland (Number 18); Ross, Margaret Deputy Head of School of

Law University of Aberdeen (Number 25)

Scottish Association of Sign Language Interpreters (Number 17); East Renfrewshire Council —

Social Work Department (Number 57)

Scottish Association of Sign Language Interpreters (Number 17)

5% West Lothian Council — Community & Support Services (Number 28)

599 Plotnikoff & Woolfson (Number 4); ADSW (Number 55)

600 Scottish Women's Aid (Number 56)

601 Edinburgh & East of Scotland Deaf Society (Number 29)

602 Commission for Racial Equality (Number 35)

603 British Psychological Society (Number 24)

604 The Highland Council — Social Work (Number 70)

605 SCRA (Number 75)

606 Mental Welfare Commission for Scotland (Number 18); Ross, Margaret Deputy Head of School of
Law University of Aberdeen (Number 25)

607 North Ayrshire Criminal Justice Services (Number 39)

608 The Faculty of Advocates (Number 74)

609 Scottish Human Rights Centre (Number 50)

610 Criminal Bar Association (Number 46); Scottish Human Rights Centre (Number 50)
Failure to afford an accused the right to cross examine a witness may have implications in terms of
compliance with human rights legislation (Scottish Human Rights Centre (Number 50)); The Law

596

597
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level of risk that an accused may seek further gratification/power by questioning the
complainer;®** and, (c) the premise of the Sexual Offences (Procedure and Evidence)
(Scotland) Act is unsound.®*?

128. It was further suggested by Consultees that (a) the ban would be unnecessary if
evidence on commission was allowed:®*® (b) the matter should depend on the case and
the ability of the witness;®** and (c) an extension of the ban is not necessary at the

moment but the Executive should review the matter at alater stage.®™

Society of Scotland (Number 76)
611 City of Edinburgh Council, Social Work Unit (Number 1)
612 Scottish Law Agents Society (Number 65)
613 Arrol Park Resource Centre (Number 72)
614 Ayrshire & Arran NHS Trust (Number 34)
615 Fife Council — Social Work Service (Number 59)
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Erratum : The data for Question 19 has been revised since initial publication of the
analysis of responses to the consultation. The revision does not materially alter the
findings of the original analysis to this question, but more accurately reflects the
views of one Consultee.

Question 19: Do Consultees have views on the possible use of intermediaries?

Total No Consultees Of those that commented
Submissions| comment that
Received made commented

Supportsuse| Supports Not in Not Pro-pilot /
limited use | favour of Specified | await pilot

use results

(n=24) (n=52) (n=23) (n=6) (n=9) (n=3) (n=11)

76 32% 68% 44% 12% 17% 6% 21%

129. A third of Consultees (32%) did not address this question. Opinion among
those that did (n=52) was divided with 44% (n=23) supporting use of
intermediaries, 12% (n=6) in favour of limited use while 17% (n=9) were opposed
to use. Twenty one per cent (n=11) were in favour of either (a) awaiting the
results of the pilot in England and Wales or (b) undertaking a pilot in Scotland.
The remaining 6% (n=3) were undecided on the matter.

130.  Supporters described the use of intermediaries as an “excellent idea’®'® and a

“highly sensible way forward.”®"’ It was suggested that “the advantages far

outweigh the disadvantages.”®® One Consultee stated that use of intermediaries

would be “one of the most far-reaching reforms that would improve children's
experience of criminal proceedings in Scotland.”®*®

131. Other Consultees in favour of the use of intermediaries contributed the
following opinions:

» Use of intermediaries is a way of reducing stress to the witness and therefore
assist more accurate evidence giving®®°

= Intermediaries would be awelcome addition to existing special measures™

= They could be a valuable resource and help in trandating questions for
witnesses:®* they could also provide a translation of the witnesses replies and
thoughts®?

616 Perth & Kinross Area Child Protection Committee (Number 52)
617 Aberdeenshire Council — Housing & Social Work (Number 66)
618 SCRA (Number 75)

619 Scottish Child Law Centre (Number 45)

620 Clackmannanshire Council — Social Services (Number 54)

621 South Lanarkshire — Social Work Resources (Number 32)

622 ACPOS (Number 5)

623 Aberdeenshire Council — Housing & Social Work (Number 66)
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They could aid communication®*

» Use \é\éguld be beneficia for those deaf people who have fewer language
skills

» Intermediaries would be particularly useful for witnesses with dual sensory
loss, that is those who are deafblind®®

They could complement the Appropriate Adult scheme®’

Intermediaries could prevent the mentally ill becoming overwhelmed by the

courtroom experience®*®

Intermediaries should be used in cases involving children:®®

= The use of intermediaries is a good way of getting children through the
experience® and to avoid further stress to the child witness®*

» |Intermediaries would be able to adopt language and behaviour a child could
understand®*

132. One Consultee, while in favour of use of intermediaries, highlighted a

potential problem in that the intermediary might be deemed a stranger by the
witness and therefore use might not make a vulnerable witness feel more
comfortable®®  Another supporter indicated that there might be a danger of
misinterpretation of evidence and, therefore, the role of intermediary should be
filled by “trained specialists.”®* One submission suggested that intermediaries
should be recruited from the ranks of professionals such as speech therapists,
nursery teachers and special needs teachers.®®® The financia implications of use
of intermediaries was recognised by the Consultees.®*® In addition, it was noted
that use of intermediaries may be limited due to a lack of sufficiently trained
professionals.%*

133. Additional suggestions put forward by the Consultees include:

Existing Home Office Guidance should be refereed to®*®
Reference should be made to the Home Office pilot in terms of learning from
experience®® and guidelines on use®®

624

625
626
627
628
629

630
631
632
633
634
635
636
637
638

639

ACPOS (Number 5); The City of Edinburgh

Council — Social Work (Number 20)

The Scottish Council on Deafness (Number 33)

Glasgow and West of Scotland Society for the Blind (Number 13)

ACPOS (Number 5)

Miss Garry Robertson (Number 7)

The City of Edinburgh Council — Social Work (Number 20); Scottish Child Law Centre
(Number

45); Scottish Women's Aid (Number 56)

Scottish Child Law Centre (Number 45)

Scottish Women's Aid (Number 56)

Perth & Kinross Area Child Protection Committee (Number 52)

Soroptimist International of Aberdeen (Number 11)

ACPOS (Number 5)

South Lanarkshire — Social Work Resources (Number 32)

ACPOS (Number 5); Scottish Legal Aid Board (Number 8)

East Renfrewshire Council — Social Work Department (Number 57)

Clinical & Counsdlling Psychology Services — Motherwell/Clydesdale Department (Number
12)

Scottish Women's Aid (Number 56); The Law Society of Scotland (Number 76)
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The use of intermediaries should be informed by the Appropriate Adult scheme®*
Screening of the appropriate people could be undertaken®

The standards to be applied to intermediaries should be the standards which
judges expect of advocates ®*

Intermediaries would need expertise in witness vulnerability and legal matters®*
Intermediaries would need to be aware of Sign Language and deaf issues®®

While it is a “reasonable idea’, it should not be used as a substitute for trained
legal staff®*

134. Twelve per cent (n=6) of Consultees advocated limited use of intermediaries,

with one Consultee suggesting that intermediaries would be useful in cases of
child sexual abuse but of little value in other cases.®*’

135. Overdl, 17% (n=9) of Consultees did not support the use of intermediaries.

Opposition to the suggestion was based on a number of factors (an overview of
which is provided below) but included the view that the practice would be
“unworkable” 8%

The “filtering of witness evidence through an intermediary is too far removed
from the direct evidence on the part of the witness’®*

The issue may be resolved by greater training of lawyers or by identifying
specialist counsel, judges etc.®

Alternatively, the use of a Commissioner would be an effective measure™*

The Appropriate Adult service could be used to advise the court if they assess that
the witness is not understanding — it would also be possible to provide a service to
the vulnerable accused®?

There exists a danger of '‘contamination of evidence' by the intermediary®® or
misinterpretation of evidence™*

Could objectivity of the intermediary be ensured?>® Safeguards should be put in
place so that the intermediary does not misinterpret the lawyer's questions or
allow their own views to influence the witness®®

640

641

642
643

645
646
647
648
649
650
651
652
653
654
655
656

Clinical & Counselling Psychology Services — Motherwell/Clydesdale Department (Number
12)

Aberdeenshire Council — Housing & Social Work (Number 66); The Highland Council -
Social

Work (Number 70)

Soroptimist International of Aberdeen (Number 11)

Plotnikoff & Woaoolfson (Number 4)

Clinical & Counsdlling Psychology Services — Motherwell/Clydesdale Department (Number
12)

Edinburgh & East of Scotland Deaf Society (Number 29)

Edinburgh & the Lothians Child Protection Office (Number 30)

Ayrshire & Arran NHS Trust (Number 34)

The Faculty of Advocates (Number 74)

The Faculty of Advocates (Number 74)

City of Edinburgh Council, Social Work Unit (Number 1)

Children 1% (Number 60); NCH Scotland (Number 64)

City of Edinburgh Council, Social Work Unit (Number 1)

Mental Welfare Commission for Scotland (Number 18)

Open Secret (Number 22)

Scottish Law Agents Society (Number 65)

Angus Council — Social Work (Number 61)
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= There could be problemsin identifying suitable people to conduct this role®’

= Useof intermediaries would ‘clutter up’ the system®®

= |t might result in elongated or complicated proceedings™®

» There is a danger of confusion of roles and therefore there is a need for clear
guidelines®®

» Use is not necessary unless the individual circumstances of each witness are
genuinely taken into account and intermediaries are made available to all
witnesses”®

= Thejury should be warned of the risk of contamination®®

136. Consultees expressed concern at the financial and administrative implications
of introducing this measure with one Consultee suggesting that the cost would
“likely to be met from legal aid”.?®® In addition, concern was expressed that it
might prove difficult to find suitably trained personnel to fill the role in rural
areas.®®

137. Theview was advanced that lessons should be learnt from the pilot schemesin
England and Wales®™ and some added that a Scottish pilot should be
introduced.®®

657 Glasgow City Council — Social Work Services (Number 67)

658 Arrol Park Resource Centre (Number 72)

659 The Faculty of Advocates (Number 74)

660 Scottish Association of Sign Language I nterpreters (Number 17)

661 Aberdeen City Council — Social Work (Number 71)

662 Ross, Margaret Deputy Head of School of Law University of Aberdeen(Number 25)

663 Scottish Legal Aid Board (Number 8)

664 Shetland Islands Council — Social Care Service (Number 16)

665 The Scottish Association for the Study of Delinquency (Number 31); Commission for Racial
Equality (Number 35); Fiona Raitt University of Dundee — Department of Law (Number 41);
Crown Office Policy Group (Number 47); Scottish Human Rights Centre (Number 50);
Scottish Rape Crisis Network (Number 51); Fife Council - Social Work Service (Number 59);
The Law Society of Scotland (Number 76)

666 Open Secret (Number 22); British Psychological Society (Number 24)
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Question 20: Would the appointment of an amicus be beneficial in particular cases?

Total No comment | Consultees Of those that commented
Submissions made that
Received commented
(n=24) (n=52) Yes No Yes— Not Specified
(n=23) (n=21) Conditional (n=2)
(n=6)
32% 68% 45% 40% 11% 4%

138.
question. Opinion was divided among the 68% that did with 45% (n=23) expressing

Thirty two per cent of Consultees (n=24) did not specifically address this

the view that the appointment of an amicus would be beneficial in particular cases,

139.
should not be left to judicial discretion®” as judges do not always have the knowledge
to deal with all types of witnesses' needs.
cases involving:

140.

11% (n=6) expressed conditional support while 40% (n=21) were opposed to the
appointment and 4% (n=2) did not specify aview.

According to Consultees in favour of the appointment of an amicus, appointment

%8 Instead, appointment should occur in

rape or sexual assault®™®

cases of stalking®”

child sexual abuse®™

abuse of the elderly®™

abuse of those with |earning disabilities®”

those with hearing difficulties®”

domestic abuse®”

An amicus should be available for any vulnerable or intimidated witness but not
for the accused®’

It was suggested that the costs involved should be met by central government.®”’

667
668
669

670
671
672
673
674
675
676
677

Scottish Women's Aid (Number 56)

Aberdeenshire Council —Housing & Social Work (Number 66)

Victim Support (Number 53); Scottish Women's Aid (Number 56)

Introduced in Denmark in 1980 for victims of sexual assault. It is regarded as successful. Similar
schemes were subsequently introduced in Norway and Sweden. University of Sussex - Centre for
Legal Studies (Number 21).

Scottish Women's Aid (Number 56)

Clackmannanshire Council — Social Services (Number 54)

Clackmannanshire Council — Social Services (Number 54)

Clackmannanshire Council — Social Services (Number 54)

The Scottish Council on Deafness (Number 33)

Scottish Women's Aid (Number 56)

Scottish Women's Aid (Number 56)

West Lothian Council — Community & Support Services (Number 28)
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141. While in support of the principle of an amicus, one Consultee noted that there

might not be a requirement for use if other special measures were in place and the
“bench continues the role of strong witness protection within court.”®®

142. Eleven per cent (n=6) of Consultees expressed conditional support for the

appointment of an amicus in particular cases. It was suggested that appointment
should be “a rare event”,®” determined on a case-by-case basis and at the judge's
discretion.?®®® Additionally, it was mooted that there might be scope for giving the
court power to appoint someone to “advocate the stance of the witness but it should
only be used on order of the court to assist the court in hearing the case”.%®!

143. Asthe dataindicate, 40% (n=21) of Consultees were opposed to the appointment

of an amicus for witnesses in particular cases. Opposition was based on the view
that:

Appointment is unnecessary and expensive®®?

Witnesses should have enough support under the current system®?

= The court provides sufficient adjudication®*

» Lawyers and judges should be capable of looking after the witness' interests:
judges should be aware of how to deal with vulnerability®®

There would be no need for the appointment of an amicus if other special measures®’

and better arrangements for evidence taking were in place®®®

The role of amicus would overlap with the judge's rol€®®°

There should be greater training for lawyers, judges etc. or by identifying specialist

counsel/judges for 'child victim' cases”™®

The Appropriate Adult service could be used to advise the court if the witness does

not understand®*

A Supporter could fulfill thisrol

685

692
e

678
679
680
681
682
683
684
685

686

687
688
689
690
691
692

ACPOS (Number 5)

The Faculty of Advocates (Number 74)

Scottish Law Agents Society (Number 65)

Ross, Margaret Deputy Head of School of Law University of Aberdeen (Number 25)

The UK Men’s Movement (Number 10)

Scottish Human Rights Centre (Number 50)

Ferguson, P W (Number 3); Crown Office Policy Group (Number 47)

Mental Welfare Commission for Scotland (Number 18);

Commission for Racial Equality (Number 35); Criminal Bar Association (Number 46)
Open Secret (Number 22); Cross Party Group in the Scottish Parliament on Men’'s Violence
Against Women and Children (Number 37); East Renfrewshire Council - Social Work Department
(Number 57); Fife Council - Social Work Service (Number 59)

The Scottish Association for the Study of Delinquency (Number 31)

Children 1% (Number 60); SCRA (Number 75)

Edinburgh & East of Scotland Deaf Society (Number 29)

City of Edinburgh Council, Social Work Unit (Number 1)

City of Edinburgh Council, Social Work Unit (Number 1)

Barnado’s Scotland (Number 42)
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= Appointment of an amicus would introduce another person into the equation: there is
a need for consistency of support for the child®® and an amicus would simply be
another person that the child was unfamiliar with®*

144. One Consultee suggested that the proposal requires further exploration and
expressed the view that appointment of an amicus in particular cases would be
tantamount to admitting failings in the current system.®®

145. Oveadl, two Consultees were ‘undecided’ on the matter with one expressing
concern at the cost and administrative implications of introducing such a scheme.*®

698 Barnado’s Scotland (Number 42)

694 Children 1% (Number 60)

6% Scottish Rape Crisis Network (Number 51)
6% Scottish Legal Aid Board (Number 8);
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SECTION SIX: RANGE OF PROCEEDINGS

Question 21: Should some or all special measures available in the criminal courts also
be available in court proceedings connected with children’s hearings?

Total No comment | Consultees Of those that commented
Submissions made that
Received commented
(n=25) (n=51) Yes No Yes— Not Specified
(n=43) (n=3) Conditional (n=5)
(n=0)
76 33% 67% 84% 6% 0% 10%
146. Sixty seven per cent of Consultees (n=51) specifically addressed this question. As

147.

the data demonstrate, 84% (n=43) were in favour of some or all special measures
available in the criminal courts being made available in court proceedings connected
with children’s hearings, 6% (n=3) were opposed to this view while a further 10%
(n=5) were undecided.

Support for the proposal was based on the view that:

There is no reason to differentiate between children's hearings and criminal
proceedings™’

Lack of availability of these measures appears “anomalous’ given the content of the
proceedings™®

Proceedings can be no less worrying or traumatising to the witness than appearing in
acriminal trial®®

It isimmaterial to a child witness whether they are appearing in a proof or in relation
to a criminal case: the distinction is “lost”’® on them. The experience can be
intimidating to them whatever the nature of the court proceedingsis™

The hearings are judicial proceedings and subject to the same rules’®

Availability would ensure that the vulnerable witness is supported through the
process’®

M easures should be made available in the interests of consistency and fairness™

697
698
699

Ferguson, P W (Number 3)

Glasgow City Council — Social Work Services (Number 67)

South Lanarkshire — Social Work Resources (Number 32)

Scottish Child Law Centre (Number 45) suggested that the test employed in Sout h Afri ca

coul d be
used. The test is "whether the witness is a person who may be
exposed to undue nental stress or suffering were she to give
evi dence.”

700
701
702
703
704

East Renfrewshire Council — Social Work Department (Number 57)

Child & Adolescent Section of the Royal College of Psychiatrists (Scottish Division) (Number 43)
Edinburgh & East of Scotland Deaf Society (Number 29)

ACPOS (Number 5)

Shetland Islands Council — Social Care Service (Number 16)

69



148. In particular, Consultees suggested these measures should be made available
where:

= Children and young people have a learning disability and/or mental health
problem

= The %rgild has to testify against a parent or a carer who has sexually abused
them

= Thewitnessisgiving evidencein cases of sexual™*’ or violent crime’®

= Thecaseinvolves child care and child protection matters’®

707
al

149. One Consultee suggested that consideration should be had to copying the facility
available in the Children’s Hearings system of excluding a relevant person (a person
with rights in respect of the proceedings as defined in the 1995 Act) whilst a child
gives evidence.*°

150. Again, the issue of the financial implications of introducing these measures was
raised. It was suggested that the measures should be funded through the public
purse™ but consideration would need to be given to financing these measures
outwith the current legal aid framework.”? The view was advanced that the courts
should determine the request while “bearing in mind the interests of parties,
availability, costs and other factors relevant to fairness of proceedings.” "3

151. One Consultee, while in favour of implementation of special measures in
children's hearings, suggested that consideration should be given to removing alleged
victims of abuse from contested proofs altogether.”*

152. Six per cent (n=3) of Consultees were opposed to the availability of special
measures in proceedings connected with children’s hearings. Opposition was based
on the view that it would add extra expense and a layer of court bureaucracy to
proceedings.””® In addition, the issues covered by the consultation papers are already
treated with sensitivity by the judges etc. and therefore “significant problems’ do not

arise.®

705 Mental Welfare Commission for Scotland (Number 18)

706 Open Secret (Number 22)

o1 Women Supporting Women (Number 36); Scottish Rape Crisis Network (Number 51)
708 Women Supporting Women (Number 36)

709 Scottish Women's Aid (Number 56)

710 SCRA (Number 75)

e North Ayrshire Criminal Justice Services (Number 39)

2 Shetland Islands Council — Social Care Service (Number 16)

s Ross, Margaret Deputy Head of School of Law University of Aberdeen (Number 25)
4 Plotnikoff & Woolfson (Number 4)

s The UK Men’s Movement (Number 10)

6 Scottish Law Agents Society (Number 65)
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153.

A Consultee, undecided on the matter, highlighted the fact that legal aid is not
currently available for proceedings involving children's hearings. Therefore, a new
form of legal aid may be required or, if special measures are to be made available in
these proceedings, a method of meeting costs within the children's hearing system
may need to be considered.”’

717

Scottish Legal Aid Board (Number 8)
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Question 22: Should therestrictions on use of character and sexual history evidence
in criminal trials also apply in court proceedings connected with children’s hearings?

Total No comment | Consultees Of those that commented
Submissions made that
commented
(n=29) (n=47) Yes No Yes— Not Specified
(n=41) (n=5) Conditional (n=1)
(n=0)
76 38% 62% 87% 11% 0% 2%
154.  Sixty two per cent (n=47) of Consultees specifically addressed this question. Of

155.

those, 87% (n=41) were in favour of the restrictions on the use of character and
sexual history evidence in crimina trials also applying in court proceedings
connected with children’s hearings. Eleven per cent (n=5) were opposed to this
proposal, while one consultee was undecided.

Consultees in favour of the restriction on the use of character and sexua history
evidence also applying in court proceedings connected with children’s hearings,
expressed the following views in support of their opinion:

718

Children/adolescents should have same protection as adults."™ it is “anomalous’ that

they are not protected by such measures’®

Unless there is a good reason to draw a distinction then the difference of treatment of
such witnesses is difficult to rationalise’

The measures should be available based on the logic of the Sexual Offences Act™

It is difficult to see how a 14 year olds’ sexual history is any more relevant than an
adults'?

Adolescents are reluctant to report abuse as they are aware that any consensual sex
they have had will be used to diminish their evidence

Such7 ﬂu&ti oning can embarrass children and compound their feelings of shame and
guilt

Witnesses may have been more vulnerable to succumbing to sexual relationships,’
or acting inappropriately, due to abuse experienced®
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Open Secret (Number 22)

Dundee City Council — Social Work Department (Number 40)

Fiona Raitt University of Dundee — Department of Law (Number 41)

Ferguson, PW (Number 3)

Edinburgh & East of Scotland Deaf Society (Number 29)

Open Secret (Number 22)

South Lanarkshire — Social Work Resources (Number 32)

Child & Adolescent Section of the Royal College of Psychiatrists (Scottish Division) (Number 43)
South Lanarkshire — Social Work Resources (Number 32); Child & Adolescent Section of the
Royal College of Psychiatrists (Scottish Division) (Number 43)
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156.

157.

Measures should be available as children might be asked about abuse with the alleged
abuser present’®’

It is against the spirit of the Kilbrandon report and recognition that children in need of
care and protection to impune motivation of a child due to previous sexual
experience’?®

M easures should be made available on the decision of the sheriff or judge’®

The test should be one of relevance to the issue in the case’™°

Two Consultees called for children or young people not to be subjected to

questioning of this nature.”*

Eleven per cent (n=5) of Consultees were opposed to the restriction on use of
character and sexual history evidence in criminal trials applying in court proceedings
connected with children’s hearings. In the view of some of these Consultees:

The relevance of a particular line of cross-examination is a matter for the Sheriff to
determine’™?

Questioning “should be l€eft to the professional responsibility of the questioner who is
subject to the Court's jurisdiction to prevent offensive and unnecessary questioning of
any witness, especialy achild” ™

“Restrictions should not operate in any trial however unpleasant for the witness. An
unpleasant experience of a witness pales into insignificance against the consequences
of awrongful conviction” "
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Childline (Number 6)

Clinical & Counselling Psychology Services — M otherwell/Clydesdale Department (Number 12)
Ayrshire & Arran NHS Trust (Number 34)

Mental Welfare Commission for Scotland (Number 18); Ross, Margaret (Number 25)

Scottish Rape Crisis Network (Number 51); Angus Council - Social Work (Number 61)

The Faculty of Advocates (Number 74)

The Faculty of Advocates (Number 74)

The UK Men’s Movement (Number 10)
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Question 23: Should special measures be availablein civil proceedings, and if soin
what types of case?

Total No comment | Consultees Of those that commented
Submissions made that
Received commented
(n=26) (n=50) Yes No Yes— Not Specified
(n=45) (n=2) Conditional (n=2)
(n=1)
76 34% 66% 90% 4% 2% 4%

158. Two thirds of Consultees (n=50) specifically addressed this question. Of those,

90% (n=45) were in favour of specia measures being made available in civil
proceedings. Two per cent (n=1) expressed conditional support; 4% (n=2) were
opposed to this proposal while 4% (n=2) were undecided.

159. Consultees suggested that availability of specia measures in civil proceedings
was in the wider public interest” and in the interests of fairness.”® In addition, the
experience of vulnerable witnesses in civil courts is not greatly dissimilar to those in
criminal courts™’ and the experience can be no less worrying or traumatising to said
witnesses than appearing in a criminal trial.”® It was also noted that availability of
the measures in civil proceedings may be required in order to ensure compliance with
Article 6 of the European Convention on Human Rights, "

160. In terms of the type of case for which these measures should be made available,
Consultees suggested that:

= The measures should be available in any civil proceedings involving vulnerable
witnesses’
* Incasesinvolving
= Children™
= Children or people with mental health problems or learning difficulties™?
. Ment;'il4 health”®® and in cases under the Adults with Incapacity (Scotland) Act
2000

= Abuse’™
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Fiona Raitt University of Dundee — Department of Law (Number 41)

Arrol Park Resource Centre (Number 72)

s ADSW (Number 55)

738 South Lanarkshire — Social Work Resources (Number 32)

7% Scottish Human Rights Centre (Number 50)

740 Scottish Rape Crisis Network (Number 51)

e Clinical & Counselling Psychology Services — Motherwell/Clydesdale Department (Number 12);
Ayrshire & Arran NHS Trust (Number 34); Barnado' s Scotland (Number 42); Child & Adolescent
Commission for Racial Equality (Number 35)

3 SCRA (Number 75); The Law Society of Scotland (Number 76)

a4 The Law Society of Scotland (Number 76)
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161.
assistance.”™®

162.
proposal. This consultee expressed the view that special measures should not be in
place unless financed by the parties.

Neglect™®

Sexual exploitation of children™’

Elderly abuse/neglect’®

Crimes of hatred’®®

Harassment”™

Domestic abuse™ where a case is brought following years of abuse and
intimidation”?

Proof hearings, parental responsibility order Application hearings and adoption,
residency and contact hearings’™*

Sexual abuse as abuse tends to take place in family settings and
children/vulnerable adults should be protected in these proceedings”™

Family proceedings™ involving allegations of abuse & anti-social behaviour.”®
When the penalty may result in a criminal sanction being imposed; for example,
an anti-social behaviour order or sex offender orders’™’

One Consultee expressed the view that research on the matter would be of

Asthe dataindicate, 2% (n=1) of Consultees expressed conditional support for the

% One Consultee who was undecided expressed

the view that while priority should be given to provision of the measures in criminal
trials, a cost benefit analysis on the widening of special measures would be
welcome.”®
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South Lanarkshire — Social Work Resources (Number 32)

South Lanarkshire — Social Work Resources (Number 32)

South Lanarkshire — Social Work Resources (Number 32)

Ayrshire & Arran NHS Trust (Number 34)

Commission for Racial Equality (Number 35)

East Renfrewshire Council — Social Work Department (Number 57)

Fife Domestic Abuse Forum (Number 9); Ayrshire & Arran NHS Trust (Number 34); Commission
for Racial Equality (Number 35); Scottish Women’s Aid (Number 56); SCRA (Number 75)

Fife Domestic Abuse Forum (Number 9)

Edinburgh & the Lothians Child Protection Office (Number 30)

Open Secret (Number 22)

Dundee City Council — Social Work Department (Number 40); Perth & Kinross Area Child
Protection Committee (Number 52); East Renfrewshire Council - Social Work Department
(Number 57)

Dundee City Council — Social Work Department (Number 40)

Angus Council — Social Work (Number 61)

Fife Council — Social Work Service (Number 59)

North Ayrshire Criminal Justice Services (Number 39)

West Lothian Council — Community & Support Services (Number 28)
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163. Another Consultee advised that while they have “no objection in principle’ they
are concerned that a "vulnerable witness culture” may become prevalent.”* Another
opponent of the proposal expressed the view that, as it stands, judges are perfectly
placed to protect all participants from abuse.”®® It was also opined that the provision
of special measures in civil proceedings would result in an extra and expensive layer
of court bureaucracy™® and matters would be further complicated by funding
issues.”®

e Scottish Law Agents Society (Number 65)

762 The UK Men’s Movement (Number 10)

763 The UK Men’s Movement (Number 10)

764 Glasgow City Council — Social Work Services (Number 67)
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Question 24: How would the costs involved be met?

Total Submissions Received No comment made Consultees that commented
(n=54) (n=22)
76 71% 29%

164. As the data above indicate, less than a third of Consultees (n=22) addressed the

issue of costs. Of the Consultees to address the question, half (n=11) were in favour
of the costs being met by the state,”® perhaps through the legal aid system’ or the
Scottish Court Service.”®’ Four consultees suggested that the costs should be met in
the norma way.”® One consultee advocated payment by either the state or the
applicant.”®® A further Consultee suggested that the costs of the special measures
should be met by the parties to the proceedings generally.””
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767
768
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Scottish Association of Sign Language Interpreters (Number 17); University of Dundee —
Department of Law (Number 41); Scottish Rape Crisis Network (Number 51); Clackmannanshire
Council — Social Services (Number 54); Scottish Women's Aid (Number 56); Aberdeenshire
Council - Housing & Social Work (Number 66); The Highland Council - Social Work (Number
70); The Faculty of Advocates (Number 74); SCRA (Number 75); The Law Society of Scotland
(Number 76)

Scottish Association of Sign Language Interpreters (Number 17); Fiona Raitt University of
Dundee Department of Law (Number 41); The Highland Council - Social Work (Number 70);
The Faculty of Advocates (Number 74); SCRA (Number 75); The Law Society of Scotland
(Number 76)

The Faculty of Advocates (Number 74)

Dumfries & Galloway Council, Socia Services Department (Number 23); West Lothian Council,
Community & Support Services (Number 28); Commission for Racia Equality (Number 35;
Scottish Law Agents Society (Number 65)

Perth & Kinross Area Child Protection Committee (Number 52)

North Ayrshire Criminal Justice Services (Number 39)
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SECTION SEVEN: THE COMPETENCE TEST

Question 25a: Should the competence test be retained, modified or abolished (a) for
children only and (b) for all witnesses?

(a) Children
Total No comment | Consultees Of those that commented
Submissions made that
Received commented
(n=19) (n=57) Retain Modify Aboalish Not Specified
(n=9) (n=12) (n=34) (n=2)
76 25% 75% 16% 21% 60% 3%

165.

As the data in the above table indicate, a quarter of Consultees (n=19) did not
specifically address this question. Of those that did (n=57), 60% (n=34) were in
favour of abolishing the competence test for children; 21% (n=12) advocated
modification while 16% (n=9) were in favour of retention of the test. Three per cent
(n=2) of Consultees did not specify aview.

(i) Abolition

166.

Abolition of the competence test for children was favoured by 60% (n=34) of the
Consultees that addressed this question. Overall, they favoured abolition on the basis
that:

The current procedures are unsatisfactory’’*

Retention of the test is another “instance of inequitable justice by geography” as the
test has been abolished for all witnesses in England and Wales'"2

The competency test applied to child witnesses could be viewed as discriminatory and
may amount to a breach of Article 14 of the European Convention on Human Rights
since adult witnesses are not presumed incompetent in the same way "

Giving evidence can be a distressing enough prospect for children without being
required to undergo a competency test’"

The test could leave certain groups open to the possibility of abuse without recourse
to justice’”

Asses737rg1ent of a persons competence cannot be properly tested by a judge sitting
alone

There appears to be no clear cut rules or guidelines as to how the test should be
applied.””” This lack of guidelines and rules can result in inconsistency of
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Clinical & Counselling Psychology Services — Motherwell/Clydesdale Department (Number 12);
Scottish Law Agents Society (Number 65)

Plotnikoff & Waoolfson (Number 4)

Crown Office Policy Group (Number 47)

Scottish Rape Crisis Network (Number 51)

Dundee City Council — Social Work Department (Number 40)

Commission for Racial Equality (Number 35)
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application’® and potentially discriminatory outcomes’” with judges determining
their own criteria™ or formulating their own questions’®*

The test does not offer any advantage to the evidential process’®

On the basis of the judgment in T v T 2000 SLT 1442 which held that, when
concerned with hearsay evidence, children's evidence is valuable for courts and
additional barriers to the hearing of this evidence should not be in place’®

The test infers that the child's evidence may be unsatisfactory before they have an
opportunity to give said evidence’*

Witness competence should not be a bar to admission of evidence™

167. Some of the Consultees in favour of abolition of the test advanced a number of

alternatives:

The test should be replaced by interpretation as to the weight such evidence should

carry’® and whether it is reliable and credible™’, after al the evidence has been

heard’® and in the context of the other testimony ™

= The age, maturity and understanding of child witnesses would be factors to be
taken into account in assessing the reliability of their evidence:™® proper
professional advice should be taken on this matter when there is any doubt’™*

A person should give evidence in the normal way and leave it to the judge and/or jury

to assess their competence like any other witness’

= Sheriffs and Judges should be given appropriate awareness training and then they
would be able to weigh the evidence of a vulnerable witness in the same way as
any other witness’
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Scottish Law Agents Society (Number 65)

Commission for Racial Equality (Number 35); Scottish Law Agents Society (Number 65)
Commission for Racial Equality (Number 35)

British Psychological Society (Number 24)

Fiona Raitt University of Dundee — Department of Law (Number 41)

Fiona Raitt University of Dundee — Department of Law (Number 41)

Scottish Child Law Centre (Number 45)

Barnado’s Scotland (Number 42)

Ross, Margaret Deputy Head of School of Law University of Aberdeen (Number 25); SCRA
(Number 75)

Dundee City Council — Social Work Department (Number 40); East Renfrewshire Council - Social
Work Department (Number 57); Glasgow City Council - Social Work Services (Number 67)
Mental Welfare Commission for Scotland (Number 18); East Renfrewshire Council - Social Work
Department (Number 57)

Cross Party Group in the Scottish Parliament on Men’s Violence Against Women and Children
(Number 37)

University of Dundee — Department of Law (Number 41)

ACPOS (Number 5); Childline (Number 6); Clinical & Counselling Psychology Services—
Motherwell/Clydesdale Department (Number 12); Child & Adolescent Section of the Royal
College of Psychiatrists (Scottish Division) (Number 43); Scottish Human Rights Centre (Number
50); ADSW (Number 55); Fife Council - Social Work Service (Number 59); Children 1st
(Number 60); NCH Scotland (Number 64)

Scottish Child Law Centre (Number 45); NCH Scotland (Number 64)

Commission for Racial Equality (Number 35)

Disability Rights Commission (Number 58)
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= Children are no more likely to lie in court than any adult and therefore their
evidence should be heard and judged on its merits’™*

It should be established that the witness knows the difference between truth and lies

and appropriate acknowledgement made of their age and ability’®

The appropriate adult scheme should be extended to compensate’®

(if) Modification

168.

As indicated, 21% (n=12) of Consultees advocated modification of the
competence test for children. These Consultees commented that:

There should be some formal and independent procedure to ensure that all child
witnesses are assessed by a specialist prior to the trial ™’

It may be appropriate to reformulate the competence test in terms of some pre-
determinable objective measures’®

Competence should be established before a court case and not in court when a
vulnerable person is already anxious and may be confused as to why the judge is
asking particular questions’®

It should be either put aside completely or applied to all witnesses who meet the

criteria of vulnerability®®

(ili) Retention

169. Sixteen per cent (n=9) of Consultees that addressed this question were in favour

of retaining the competence test for children. Suggestions advanced by these
Consultees include:

A test should be retained for all witness particularly when the issueis in dispute®™
The test should be retained as at present: judges should rule on the competence of a
witness but should seek expert assistance where feasible®®

The test helps a child's ability to distinguish between truth and lies and understand
what is required of him/her in giving evidence®®

170. A Consultee in favour of retaining the test commented that the test has to be

impartial and fairly applied; however, concern was expressed it has not been applied
uniformly in relation to children.®* Another suggested that there may be scope for
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Scottish Rape Crisis Network (Number 51)

Scottish Human Rights Centre (Number 50)

Aberdeen City Council — Social Work (Number 71)

City of Edinburgh Council, Social Work Unit (Number 1)
Criminal Bar Association (Number 46)

Open Secret (Number 22)

Edinburgh & the Lothians Child Protection Office (Number 30)
The Faculty of Advocates (Number 74)

The UK Men’s Movement (Number 10); Soroptimist International of Aberdeen (Number 11)
South Lanarkshire — Social Work Resources (Number 32)

The Highland Council — Social Work (Number 70)
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“reconstructing and redefining” a test in respect of any witness, in particular child
witnesses®®

(iv) Undecided

171. Overdl, two (3%) Consultees did not specify a view either way on whether the

competence test for children should be abolished, modified or retained. One of these
Consultees pointed out that retaining the test should be “dependent on the expertise of
Sheriffs and judges who administer it.”8*®  This Consultee advised that Sheriffs and
judges who informed the study which evaluated Child Witness Support had
difficulties assessing children's competencies and suggested that practical guidance on
age appropriate questioning would be useful. It was further suggested that the
“comprehensive checklist on communicating with witnesses (children or young
persons) and compiled by researchers Plotnikoff and Woolfson should be considered
for use with similar guidance being compiled for other categories of vulnerable
witnesses.” However, they also proffered the view that if adequate measures werein
place to support al vulnerable witnesses there might not be any need for a
competency test.’
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The Faculty of Advocates (Number 74)
Clackmannanshire Council — Social Services (Number 54)
Clackmannanshire Council — Social Services (Number 54)
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Question 25(b): Should the competence test be retained, modified or abolished for (a)

children only and (b) for all witnesses?

(b) All Witnesses
Total No comment | Consultees Of those that commented
Submissions made that (n=49)
Received commented
(n=25) (n=51) Retain Modify Aboalish Not Specified
(n=9) (n=12) (n=27) (n=3)

76 33% 67% 17% 24% 53% 6%

172. A third of Consultees (n=25) did not specifically address this section of Question

25. Of those that did (n=51), 53% (n=27) were in favour of abolishing the
competence test for all witnesses; 24% (n=12) were in favour of modification while
17% (n=9) advocated retention. Six per cent (n=3) of Consultees did not specify a
view on the matter.

(i) Abolition

173.

Overdl, half of the Consultees (n=27) that addressed this question were in favour
of abolition of the competence test for all witnesses. In the main, sentiments
expressed by Consultees in relation to abolition of the test for all witnesses echoed the
views advanced in relation to abolition for child witnesses. Nevertheless, following is
an overview of same:

Retention of the test is an example of inequitable ‘justice by geography’ asit has been
abolished for all witnesses in England and Wales®®

The competence test has been applied inconsistently with judges determining their
own criteria®®

Witness competence should not be a bar to admission®®

Assesgslrlnent of a person’s competence cannot be properly tested by a judge sitting
alone

The test of competence may vary between judges with inconsistent, potentially
discriminatory outcomes®?

The test does not offer any advantage to the evidential process™

The administering of the test |eaves certain groups open to the possibility of abuse,
without recourse to justice®*
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Plotnikoff & Waoolfson (Number 4)

British Psychological Society (Number 24)

Ross, Margaret Deputy Head of School of Law University of Aberdeen (Number 25)
Commission for Racial Equality (Number 35)

Commission for Racial Equality (Number 35)

University of Dundee — Department of Law (Number 41)

Dundee City Council — Social Work Department (Number 40)
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174. These Consultees advanced a number of suggestions as to what could replace the

competence test:

Provision of evidence with accompanying information about a person's level of
understanding and how this might affect their testimony would be better procedure®"

The Court should evaluate the evidence of the witness in the context of the special
measures proposal **°

The court should hear all pertinent evidence and weigh up the reliability of evidence
given by an individual witness, including their level of maturity and understanding &
The test should be replaced with an assessment of needs®'®

Sheriffs and judges should be given appropriate awareness training. They would be
able to weigh the evidence of a vulnerable witness in the same way as any other

witnesst®

(if) Modification

175. As the data indicate, 24% (n=12) of Consultees that expressed a view on this

matter were in favour of modification of the competence test for all witnesses.
Suggestions for modification include:

The test should be modified so that children and adults with learning disabilities are
afforded the opportunity to participate in their court case®®

Improved case management and appropriate training for the Crown Prosecution
Service and Sheriffs would enable greater understanding of a person's competence as
awitness®?!

Competence should be established before a court case commences and not in court
when avulnerable person is already anxious®®

The competence test could be set aside if an appropriate assessment tool was
available®®

It should be either put aside completely or applied to al witnesses who meet the

criteria of vulnerability®*
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Clinical & Counselling Psychology Services — M otherwell/Clydesdale Department (Number 12)
British Psychological Society (Number 24)

ACPOS (Number 5); Mental Welfare Commission for Scotland (Number 18); Commission for
Racial Equality (Number 35); Cross Party Group in the Scottish Parliament on Men’s Violence
Against Women and Children (Number 37); Dundee City Council — Social Work Department
(Number 40); Crown Office Policy Group (Number 47); East Renfrewshire Council - Social Work
Department (Number 57); Fife Council - Social Work Service (Number 59)

Arrol Park Resource Centre (Number 72)

Disability Rights Commission (Number 58)

Shetland Islands Council — Social Care Service (Number 16)

Shetland Islands Council — Social Care Service (Number 16)

Open Secret (Number 22)

Ayrshire & Arran Primary Care NHS Trust (Number 34). The Consultee suggested that mentally
impaired individuals should have their competencies assessed under AWIA, which would be
undertaken on individual merit.

Edinburgh & the Lothians Child Protection Office (Number 30)
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In any case involving a vulnerable adult it is likely that a report will already have
been obtained from a Psychologist. This report could be used to address the issue of
competence if the report was identified asindependent and not Crown property®®
“The competence test is still of value in filtering out evidence upon which no
reasonable finder of fact should be prepared to rely.” It may therefore be appropriate
to reformulate the test in terms of some pre-determinable objective measures®®®

“It is difficult to legislate or to provide rules as to the ability of a witness to give
evidence.” The relevance of witnesses is likely to vary enormously and it would be
better to deal with each case at the judge's discretion®’

(iii) Retention

176. Of the Consultees to address this issue, 17% (n=9) advocated retention of the

competence test for all witnesses on the basis that:

L etting the jury decide on competence (along with the other evidence) would result in
the trial being protracted to the detriment of witnesses and accused dike.*® Also,
juries may not be best equipped to make this judgement®®

Judges should rule on the competence of a witness but should seek expert assistance
where feasible®®

(iv) Undecided

177. Six per cent (n=3) of Consultees did not specify a view on the matter. One

Consultee advanced the idea that retaining the competence test for all witnesses
“would be dependent on the expertise of Sheriffs and Judges who administered it.”%*!
Additionally, it was opined that if adequate measures were in place to support all
vulnerable witnesses, including persons suffering from a mental illness, there might
not be any need for a competency test.5*
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City of Edinburgh Council, Social Work Unit (Number 1)

Criminal Bar Association (Number 46)

Scottish Law Agents Society (Number 65)

Ferguson, P W (Number 3)

The Highland Council — Social Work (Number 70)

The UK Men’s Movement (Number 10); Soroptimist International of Aberdeen (Number 11)
Clackmannanshire Council — Social Services (Number 54)

Clackmannanshire Council — Social Services (Number 54)
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Question 25(c): How should the courts deal with the giving of evidence by withesses
who may have mental disorder or impairment?

Total Submissions Received No comment made Consulteesthat commented
(n=58) (n=18)
76 71% 29%

178. Seventy one per cent (n=58) of Consultees did not

specifically address this strand of Question 25. The
Consultees that did address the matter (n=18) suggested
that the courts should deal with the giving of evidence
t hrough use of:

179.

An am cus curiae or internediary to support anyone with
l earning difficulties or mental illness®

Expert psychol ogi cal evi dence®™

Psycho-netric analysis in conjunction wth assessnent
by ot her individuals such as a psychiatrist,
psychol ogi st, nurse or social worker, and soneone from
the crimnal justice systemsuch as a solicitor®

The use of expert psychol ogical or psychiatric reports
shoul d be routine®™

In the case of a nentally disordered witness, the court
may, wth the wtness’ consent, want to arrange a
psychiatric exam nation. It should however be left for
t he judge and jury to decide what weight they give to
t he evi dence®™

A simlar approach to be adopted to that used in the
Appropriate Adul t Scheme wher e guesti oni ng i's
undertaken by the police®

The procedure outlined in paragraph 7. 14°*° of the
Consul tati on paper shoul d be adopted®

It was highlighted by one Consultee that the competence test could become a

hurdle which many mentally ill people find “both distressing and probably

insurmountable.

1841
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Soroptimist International of Aberdeen (Number 11); Aberdeenshire Council - Housing & Social
Work (Number 66)

Aberdeenshire Council —Housing & Social Work (Number 66)

Community Forensic Mental Health Services (Number 62)

Crown Office Policy Group (Number 47)

Edinburgh & East of Scotland Deaf Society (Number 29)

University of Dundee — Department of Law (Number 41)

Para 7.14 states that “ Evidence might still be lead about the nature and extent of the witness’
mental impairment or disorder, but it would be for the judge or jury to weigh that evidence,
along with the evidence the witness had actually given, and decide whether the evidence given
by the witness was reliable or credible. If the witness had not been able to understand or take
the oath, that would simply be another factor to be considered.”

Crown Office Policy Group (Number 47); Scottish Women’s Aid (Number 56)

Highland Users Group (Number 7)
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SECTION EIGHT: RELATED ISSUES

Question 26: Should greater use be made of expert evidence in cases involving
vulnerable witnesses, and if so in what circumstances?

Total No comment | Consultees Of those that commented
Submissions made that
Received commented
(n=23) (n=53) Yes No Yes— Not Specified
(n=34) (n=112) Conditional (n=7)
(n=1)
76 30% 70% 64% 21% 2% 13%
180. Thirty per cent of Consultees (n=23) did not specifically address this question. Of

181.

those that did (n=53), 64% (n=34) were in favour of greater use being made of expert
evidence in cases involving vulnerable witnesses. Two per cent (n=1) expressed
conditional support, 21% of Consultees (n=11) were opposed to the proposal and
13% (n=7) did not specify aview.

The Consultees in favour of greater use being made of expert evidence in cases
involving vulnerable witnesses advocated use in cases involving:

Child sexual abuse:** a pilot scheme set up should be established®*

Abuse®*

Sexual abuse/offences™

Rape846

Domestic violence®’

Murder, when the accused has killed the perpetrator of domestic abuse®®

Cases involving children®”: In the English case of DPP v A and BC Chewing Gum
Ltd®**° the judge summed up by saying “any jury and any justices need all the help
they can get...as to effect [of something] on different children™ %!

Crimes of violence®?
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Open Secret (Number 22); West Lothian Council — Community & Support Services (Number 28);
South Lanarkshire — Social Work Resources (Number 32); Barnado's Scotland (Number 42);
Scottish Women's Aid (Number 56)

North Lanarkshire Council — Social Work Department (Number 68)

Children 1% (Number 60)

Scottish Women's Aid (Number 56); The Highland Council - Social Work (Number 70)

Scottish Women's Aid (Number 56); Fife Council - Social Work Service (Number 59)

South Lanarkshire — Social Work Resources (Number 32); Scottish Women’s Aid (Number 56)
Scottish Women's Aid (Number 56)

Scottish Women's Aid (Number 56); Children 1st (Number 60)

(1967) 3WLR 493

Crown Office Policy Group (Number 47)

Fife Council — Social Work Service (Number 59); The Highland Council - Social Work (Number
70)
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= Exceptional circumstances where, for example, there is an identified difficulty in
explaining a child's behaviour®™?
= Witnesses with learning disabilities,®* or hearing/sight difficulties®™

182. According to Consultees, greater use of expert evidence would be advantageous
as for example, it would result in the court being afforded greater scope and ability to
interpret,®® human behaviour. It could also lead to a greater understanding of the
“dynamics of abuse”,®’ the “predatory nature of perpetrators’ of child abuse,**® and
the behaviour of those who have been subjected to crimes such as rape, abuse,
domestic violence, etc.®* In addition, greater use of expert evidence would provide
the courts with information on the long term effects such experiences have on the
victim and, from a greater knowledge of what the witnesses have experienced, the
court would be in a better position to understand the problems that can arise from
these experiences, such as drug abuse, alcoholism, self harming, mental illness etc.5®°
However, there is still aneed for the legal profession to receive training on the issues
surrounding vulnerability,®* child development and how abuse affects those
involved,® in addition to training on the effects of domestic abuse and rape.®*

183. Consultees suggested that (a) further research should be undertaken on the use of
expert evidence;:®* (b) aworking party should be established to examine the measure
further;®®° and, (c) information on how the witnesses disabilities have impacted on
their capability within the court environment should be provided by Chartered

Clinical Psychologists.®®

184. Some Consultees were opposed to greater use of expert evidence in cases
involving vulnerable witnesses, while others were concerned over the financia
implications.

= There could be problems with conflicting expert advice being given to the court®’

= |t may lead to an unnecessary overburdening of the court®®
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It could confuse issues and divert attention away from the evidence®®

There is a risk of making the court experience more difficult for the witness due to
increased questioning®®

Witnesses may be more stressed if expert witnesses are arguing over the cases®
There would be financial implications as both parties could employ the services of an
expert which, in the case of the defence, would probably be met from legal aid®
Opinions could be challenged,®”® which could lead to lengthier trials which would
bring more costs to be met®™

There would be no need for greater use of expert evidence if evidence on commission
was adopted®’

The proposal could lead to generalisations about how witnesses in certain categories
of crime (for example, rape) behave®”®

185. Asindicated, 13% of Consultees (n=7) were undecided on whether there should

be an increase in the use of expert evidence in cases involving vulnerable witnesses.
However, they did offer views on the matter:

The use of a‘medical model’ (that is, generalising reactions to events/actions) could
be used to assess individual’ s reactions to an action (for example, rape) and this could
be employed to discredit awitness®’

It could lead to delaysin proceedings®’®

The case could become a "trial by expert": there is a danger of jurors accepting the
word of experts over their own assessment of the witness®"

An accredited panel of experts should be used®®

There needs to be a change so as to remove the battle of the experts from the court
context®!

A party to the proceedings should have the opportunity to ask the court to appoint an
expert witness. The court must have the power to grant or refuse that request,
dependent on its own view as to the need for the expert®®-

Alterggively, the decision on whether to appoint expert witnesses should rest with the
court
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= The use of expert evidence is complex and therefore the issue would benefit from
exploration through the establishment of a working group®*
= Theareawould benefit from further research®°

883 Angus Council - Social Work (Number

61)
Scottish Rape Crisis Network (Number 51)
Scottish Law Agents Society (Number 65)
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Question 27: Should the Scottish Law Commission’s recommendations on

identification evidence be implemented in full?

Total No comment | Consultees Of those that commented
Submissions made that
Received commented
(n=48) (n=28) Yes No Yes— Not Specified
(n=25) (n=2) Conditional (n=1)
(n=0)
76 63% 37% 89% 7% 0% 4%

186. Sixty three per cent of submissions (n=48) did not offer any comments or

suggestions in response to Question 27. Of the Consultees that addressed this
question (n=28), 89% (n=25) were in favour of implementation, in full, of the
Scottish Law Commission’'s recommendations on identification evidence. Two
Consultees expressed opposition to implementation of the recommendations while
one was ‘undecided’ on the matter.

187. Consultees in favour of implementation of the recommendations of the
Commission were so on the basis that the recommendations:

= “Seek to safeguard the integrity and dignity of the vulnerable witness’ %

= Arevital to prevent child witnesses coming face to face with the accused®’

= Are essential if special measures suggested in the consultation document are to be
successful®®

= Will result in areduction in the number of court identifications®™

188. One of the Consultees expressing support for implementation of the
recommendations was concerned that “procedural safeguards’ would be put in place
in addition to the accused having the right to dispute the identification.®®

189. Two Consultees were opposed to implementation of the Scottish Law
Commission’s recommendations on identification evidence. According to one
Consultee identification of the accused “is essential”.®' The other Consultee
suggested that Section 271(11) of the 1995 Act “goes far enough.” Implementation of
the Law Commission’s recommendations would “place the onus on an accused
person to take procedural steps to protect their rights. Identification of the accused
should remain a matter for the Crown to establish positively, except where statute
already provides otherwise.” %%
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887 Barnado’s Scotland (Number 42)

888 Scottish Rape Crisis Network (Number 51)
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190. The Consultee undecided on the matter expressed the view that, while the
arguments in favour of implementation are persuasive and anxiety could be reduced
for those with learning difficulties, the views of defence counsel need to be taken into
account.®

898 British Psychological Society (Number 24)
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ANNEX A: CONSULTATION MAILING LIST

Aberdeen Bar Association
Aberdeenshire Council

Aberdeen City Council

Aberdeen City Council

Aberdeen & NE Society for the Deaf
Aberdeen Rape Crisis Centre

Aberdeen Soroptimist

Aberdeen Women's Aid

Aberdeenshire Council

Aberdeenshire Women's Aid

Aberdeen Zero Tolerance Action Group
Aberlour Childcare Trust

Action of Churches Together in Scotland
Advocacy 2000

Advaocacy Service Aberdeen
Affinity-Scottish Ethnic Women

African Women's Group-Aberdeen

Age Concern Scotland

Age Concern Scotland -Black & Minority Ethnic Elders Group
All Pekistani Women's Association

All Women Centre

Alzheimer Scotland Action on Dementia
Amnesty International

Angus Council

Angus Council

Angus Women's Aid

Argyll & Bute Council

Argyll & Bute Council

Argyll & Bute Women's Aid

Asian Women Group

Asian Women's Action Group
Association of Bahal Women-Scotland
Association of Chief Police Officersin Scotland
Association of Childrens' Reporters
Association of Curators Ad Litem
Association of Directors of Social Work
Association of Scottish Police Superintendents
Ayr Rape Crisis Centre

Barnardos Scotland

Bahal Council for Scotland

Belhaven Y oung Women's Group
Beyond Barriers

Body Positive (Fife)

Body Positive Tayside

Borders Primary Care Trust

Border Women's Aid

Breakthrough for Women

British Association of Social Workers
British Deaf Association (Scotland)
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British Deaf Association

British Medical Association (Scotland Office)
British Psychological Society

Bruce(W& A S)

Campaign Against Domestic Violence
Campbell Blair Drummond Trust
Campbeltown Faculty of Solicitors
Canongate Y outhProject Y oungWomen's Group
Capability

Capability Scotland

CAPS Edinburgh

Carers and National Association Scotland
Carruthers

Castlemilk Domestic Violence Forum
Castlemilk Law Centre

Catholic Parliamentary Office

Centre for Independent Living (Glasgow)
Central Scotland Chinese Association -
Central Scotland Racial Equality Council
Centre for Human Ecology

Centre for Women's Health

Central Scotland Rape Crisis Centre
Childline Scotland

Children First

Children in Scotland

Church Of Scotland

Church of Scotland Guild

Church of Scotland Offices

Citizen's Advice Bureaux Scotland

City Edinburgh Council-Capital City Partnership
City of Edinburgh Council

City of Edinburgh Council

City of Edinburgh Council-Equalities Unit
City of Edinburgh Council-Equalities Unit
City of Edinburgh Council
Clackmannanshire Council
Clackmannanshire Council
Clackmannanshire Women's Aid
Clydebank Women's Aid

Commission for Racial Equality
Community Psychiatric Nurses Association
Confederation of Scotland's Elderly
Convention of Scottish Local Authorities
Cranhill Women's Forum

Crimina Law Group of the Faculty of Advocates
Crisis Centre (Turnaround)

Crossroad (Scotland) Care Attendant Schemes
Cumbernauld & Kilsyth Women's Aid Ltd
Cumnock and Doon Women's Aid
Deafblind UK

Disability Rights Commission

District Courts Association
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Drumchapel Law & Money Advice Centre
Drumchapel Women's Aid

Duff

Drylaw/Telford Women's Group

Dumbarton and Vale of Leven Disabled Women
Dumbarton Women's Aid

Dunfermline Area Abuse Survivors Project
Dumfermline Women's Aid

Dumfries and District Women's Aid
Dumfries & Galloway Council

Dumfries & Galloway Council

Dumfries & Galloway Primary Care NHS Trust
Dumfries & Galloway Rape Crisis Centre
Dumfries & Galloway Women's Forum
Dundee City Council

Dundee City Council

Dundee North Law Centre

Dundee Rape Crisis Centre

Dundee Women's Aid Collective Limited
Dunfermline District Society of Solicitors
Dunoon Faculty of Procurators

East Ayrshire Council

East Ayrshire Council

East Dunbartonshire Council

East Dunbartonshire Council

East Dunbartonshire Women's Aid

East End Community Law Centre

East Ayrshire Women's Aid

East Fife Women's Aid

East Kilbride Women's Aid

East L othian Council

East Lothian Council

East Lothian Council Women's Network
East Lothian Women's Aid

East Lothian Faculty of Procurators

East Renfrewshire Council

East Renfrewshire Council

Edinburgh Advocacy & Representative Service
Edinburgh Association of Women Graduates
Edinburgh Association For Mental Health
Edinburgh Bar Association

Edinburgh and East of Scotland Deaf Society
Edinburgh & Lothians Racial Equality Council
Edinburgh Rape Crisis Centre

Edinburgh Women's Aid

Edinburgh Women's Equality Forum
ENABLE

Engender

Women Against Domestic Violence
Episcopal Church of Scotland

Equality Network

Equal Opportunities Commission
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Equal Opportunities Committee

Ethnic Minorities Law Centre

EVA Project

Evangelical Alliance (Scotland)

Faculty of Advocates

Faculty of Procurators of Berwickshire
Faculty of Procurators of Caithness
Faculty of Procurators of Dumfriesshire
Faculty of Procs/Solsin Dundee

Faculty of Procurators of Greenock
Faculty of Procuratorsin Paisley

Faculty of Procs for Stewartry of Kirkcudbright
Faculty of Salicitors of Dunbartonshire
Faculty of Solicitorsin Bute

Faculty of Solicitors of the Highlands
Faculty of Solicitors of Kincardine/Deeside
Faculty of Solicitors of Ross-shire & Sutherland
Faculty of Solicitorsin Shetland

Faculty of West Lothian Salicitors
Falkirk Council

Falkirk Council

Falkirk Women's Aid

Falkirk and District Faculty of Solicitors
Families of Murdered Children

Fife Advocacy Project

Fife Council

Fife Council

Fife Domestic Abuse Forum

Fife Primary Care NHS Trust

Fife Racial Equality Council

Fife Women's Network

Fife Zero Tolerance Campaign

Focus on Women

Forth Valley Primary Care NHS Trust
Free Church of Scotland

Glasgow & West of Scotland Soc for the Blind
Glasgow Association For Mental Health
Glasgow Bar Association

Glasgow Caledonian University

Glasgow Chinese Women's Association
Glasgow City Council

Glasgow City Council

Glasgow Graduate School of Law
Glasgow Old People's Welfare Committee
Glasgow Rape Crisis

Glasgow Women's Aid

Group on Women Religion and Violence
Govan Law Centre

Grampian Primary Care NHS Trust
Grampian & Aberdeenshire Women's Aid
Grampian Women's Aid

Grampian Racia Equality Council
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Grangepans Women's Group

Greater Glasgow Primary Care NHS Trust
Greater Easterhouse Women's Aid

W Green & Son Ltd

Haddington Women's Rural Ingtitute
Hallglen Women's Group

Hamilton Women's Aid

Help the Aged

Hemat Gryffe Women's Aid
Heriot-Watt University

Highland Council

Highland Primary Care NHS Trust
Highland Users Group

Home Office

Inclusion Scotland

Inverclyde Council

Inverclyde Council

Inverclyde Women's Aid

Inverness Women's Aid

International Women's Group - Fife
Interpretation and Trandlation Service
Journal of the Law Society of Scotland
Justice for Victims (Scotland)

Kairnhill Women's Group

Key Housing Association

Kilmarnock Faculty of Solicitors
Kilmarnock Women's Aid

Kirkcaldy Law Society

Kirkcaldy Women's Aid

Lanarkshire Primary Care NHS Trust
Law Society of Scotland

Legal Services Agency

Leonard Cheshire Foundation

Lomond & Argyll Primary Care NHS Trust
Lord Advocate

Lothian Association for the Care of the Elderly
Lothian Coalition of Disabled People
Lothian Primary Care NHS Trust
Manic Depression Fellowship Scotland
Men's Aid

The Mental Health Foundation

Mental Welfare Commission for Scotland
Meridian

Midlothian Council

Midlothian Council

Midlothian Women's Aid

Moira Anderson Foundation
Monklands Women's Aid

Moray Council

Moray Council

Moray Faculty of Solicitors

Moray Women's Aid
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Mothers of Sexually Abused Children
Motherwell Women's Aid

Napier University

The National Deaf Blind League
National Library of Scotland

NCH Scotland

NEECAG

North Ayrshire Council

North Ayrshire Council

North Ayrshire Law Centre

North Ayrshire Women's Aid

North Dundee Law Centre

North Lanarkshire Council

North Lanarkshire Council
NSF(Scotland)

Nuffield Centre for Community Care
NSPCC

Oban Faculty of Solicitors

Open Secret

Orkney Islands Council

Orkney Islands Council

Outright Scotland

Paisley Law Centre

Paisley and District Women's Aid
Pathway Project

Penumbra

Perth & Kinross Council

Perth & Kinross Council

Perth Rape Crisis Centre

Perth Women's Aid

PETAL

PHACE WEST

Positive Action in Housing

The Princess Roya Trust

Procurator Fiscals Society

Public Defence Solicitor's Office
Quarrier's Homes

Rape and Abuse Line

Rape Counselling and Resource Centre
Rape Crisis Centre

Renfrewshire Council

Renfrewshire Council

Renfrewshire & Inverclyde Primary Care Trust
Robert Gordon University
Ross-shire Women's Aid

Royal College of Physicians

Royal Faculty of Procuratorsin Glasgow
Royal National Institute for the Blind
Royal National Institute for Deaf People
R & R Urquhart

SACRO

SAGE



Saheliya

The Samaritans

Save the Children Scottish Council Office
SAY Women

SCID

SCOLAG

Scotland Older People's Advisory Group
Scots Law Times

Scottish Action on Dementia

Scottish Association for the Deaf

Scottish Association of Care Home Owners
Scottish Association of Children's Curators
Scottish Assoc. of Sign Language Interpreters
Scottish Association for Mental Health
Scottish Association for Study of Delinquency
Scottish Borders Council

Scottish Borders Council

Scottish Child Law Centre

Scottish Children's Reporter Administration
Scottish Civic Forum

Scottish Civil Law Reports

Scottish Churches Parliamentary Office
Scottish Conservative & Unionist Central Office
Scottish Consortium on Crime/Criminal Justice
Scottish Consumer Council

Scottish Council on Alcohol Ltd

Scottish Council for Civil Liberties
Scottish Council on Deafness

Scottish Court Service Agency

Scottish Criminal Law Reports

Scottish Down's Syndrome Association
Scottish Ex-Service Charitable Organisations
Scottish Green Party

Scottish Hansel Village Ltd

Scottish Human Rights Centre

Scottish Institute of Human Relations
Scottish Inter Faith Council for Scotland
Scottish Labour Party

Scottish Law Agents Society

The Scottish Law Gazette

Scottish Legal Action Group

Scottish Legal Aid Board

Scottish Liberal Democrats

Scottish National Party

Scottish Old Age Pensioners Association
The Scottish Parliament

Scottish Parliament Information Centre
Scottish Pensions A ssociation

Scottish Police College

Scottish Police Federation

Scottish Prison Officers Association
Scottish Prison Service
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Scottish Law Commission

Scottish Daily Newspaper Society

Scottish Media Lawyers Society

Scottish Pensioners Forum

Scottish Publishers Association

Scottish Refugee Council

Scottish Safeguarders Association

Scottish Society of Editors

Scottish Socialist Party

Scottish Trade Union Council

Scottish Traveller Consortium

Scottish Trust for the Physically Disabled Ltd
Scottish Women's Action Network

Scottish Women's Aid

Scottish Women's Rura Institutes

SCVO

SCVO

SENSE Scotland

Shakti Women's Aid

Shelter Scotland

Sheriff Principal's Association

Shetland Islands Council

Shetland Islands Council

Shetland Women's Aid

Sheriffs Association

SHSLtd

Sisterhood ( Edinburgh)

Saciety of Advocatesin Aberdeen

Society of Solicitors Airdrie

Saociety of Solicitor Advocates

Society of Procurators and Solicitors of Angus
Saciety of Solicitors of Ayr

Society of Solicitors of Banffshire

Society of Solicitors of Clackmannanshire
Society of Sols/Procs for Eastern District Fife
Saciety of Salicitors of Hamilton and District
Saciety of Salicitorsin Orkney

Saciety of Procg/Solsin City/County of Perth
Saciety of Solsin Peterhead/Fraserburgh
Society of Procs/Sols of Roxburgh

Saciety of Solsin the Shires of Selkirk/Peebles
Society of Sols/Procs of Stirling

Saociety of Salicitorsto Supreme Courts of Scotland
Society of Writersto HM Signet

Office of the Solicitor to the Scottish Executive
Soroptimist International of Dundee
Soroptimist International

Soroptimist International

Soroptimist International

Soroptimist International Scotland South
Soroptimist International Scotland North
South Ayrshire Council
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South Ayrshire Council

South Ayrshire Women's Aid

South Lanarkshire Council

South Lanarkshire Council

SPRIG

Stipendiary Magistrates

Stirling Council

Stirling Council

Stirling Women's Aid

Stonewall Scotland

Stonewall Y outh Project

Strathclyde Asian Women's Association
Strathclyde Elderly Forum
Strathclyde Forum on Disability
Strathclyde Gay and L esbian Switchboard
Strathkelvin Association of Solicitors
STUC Women's Committee

Students Association Women's Group
The Talbot Association

Tayside Primary Care NHS Trust
Tayside Racia Equality Council
TGWU (Scotland)

Thistle Foundation

Tinlin

UK Asian Women's Conference
UNISON Scotland

United Kingdom Men's Movement (Scotland)
University of Aberdeen

University of Abertay Dundee
University of Cambridge

University of Dundee -PAMIS
University of Dundee

University of Edinburgh

University of Glasgow

University of Paisley

University of Stirling

University of Strathclyde

Victim Support Scotland

VOCAL

Waverley Care Trust

West Dunbartonshire Council

West Dunbartonshire Council

W Dumbarton Domestic Abuse Partnership
West Lothian Women's Aid

West of Scotland Community Relations Council
West of Scotland Seniors Forum
Western Idles Faculty of Solicitors
Western Isles Islands Council
Western Isles Islands Council
Western Isles Women's Aid

West Lothian Council

West Lothian Council
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Who Cares? Scotland

Wigtown District Faculty of Solicitors
Wigtownshire Women's Aid

Women in the Community

Women's Forum Scotland

Women's National Commission
Women's Rape and Sexual Abuse Centre
Women's Rights Project

Women's Royal Voluntary Service
Women's Support Project

Women Supporting Women
Womenzone

Y oung Woman's Project

Y oung Women's Centre

Zero Tolerance Charitable Trust
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ANNEX B: LIST OF CONSULTEES

Submission Name Organisation Title Category
Number
1 Margaret Allison City of Edinburgh Council ¢) Local Authority/Social Work

Socia Work Unit
2 Confidential

3 Peter Ferguson Advocate h) Other Legal
4 Joyce Plotnikoff Consultants in Management, ICT ~ f)Academic
and Law
5 William Rae — Chief Association of Chief Police Officers €) Professional Association
Constable in Scotland - ACPOS
6 Anne Houston — Director Childline b) Voluntary Organisation
7 Garry Johnston (Miss) — Highland Users Group b) Voluntary Organisation
Volunteer
8 Tom Murray — Director  Scottish Legal Aid Board d) Public/ Statutory Body
Legal Services
9 SheilaNoble Fife Domestic Abuse Forum b) Voluntary Organisation
10  GeorgeMcAulay — The U.K. Men's Movement b)Voluntary Organisation
Chairman
11 Audrey Masson Soroptimist International of €) Professional Association
Aberdeen
12 Dr K E Anderson — Clinical & Counselling Psychology d) Public/ Statutory Body
Consultant Clinical Services, NHS Lanarkshire
Psychologist
13 Fiona Sandford — Chief  Glasgow & West of Scotland €) Professional Association
Executive Officer Society for the Blind
14  JB Raeburn—Director The Scottish Daily Newspapers €) Professional Association
Society

15 Susan M Duff - Secretary Society of Solicitors & Procurator  h) Other legal
for Eastern District of Fife

16 Head of Social Work Shetland Islands Council ¢) Local Authority
Community Services Dept
17 Doreen Mair - Director ~ Scottish Association of Sign b) Voluntary Organisation
Language I nterpreters
18  Alison McRae— Mental Welfare Commissionfor  d) Statutory Body
Secretary to the Scotland
Commission
19  BrendaDoyle ADSW Children & Families c)Local Authority/Social Work
Standing Committee
20 Leslie McEwan — The City of Edinburgh Council c)Local Authority/ Social Work
Director
21 Jennifer Zellick — University of Sussex —Centreof  f) Academic
Professor Legal Studies
22 Pauline McGee — Open Secret b)V oluntary Organisation
Development Officer
23 Daniel McKeever Dumfries & Galloway Council c)Local Authority/ Social work
Social Services Dept
24 Dr Nigel Beail British Psychological Society €) Professional Association
25 Margaret Ross— Deputy Aberdeen University f) Academic
Head of Law
26  Janette Gardner - National Schizophrenia Fellowship b) Voluntary Organisation
President (Scotland)
27 Sallyanne Duncan — Vice Society of Editors (Scotland) €) Professional Association
Chair
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Submission Name Organisation Title Category
Number
28 Grahame Blair —Head of West Lothian Council ¢) Public/ Statutory Body
Social Policy
29 Gill Wood —PA to Edinburgh & East of Scotland Deaf b) Voluntary Organisation
Director Society
30 Martin Henry — Child Edinburgh & Lothian Child ¢) Local Authority/ Social Work
Protection Co-ordinator  Protection Office
31 Irene Guild The Scottish Association for the e)Professional Association
Study of Delinquency
32 Sandy Cameron — South Lanarkshire Council Social  ¢) Loca Authority/ Social Work
Executive Director Work
33 Lilian Lawson - Director The Scottish Council on Deafness  d) Other public/ Statutory body
34 Dr Allan Gunning — Ayrshire & Arran NHS Trust d) Other Public/ Statutory body
Chief Executive
35 ChrisOswald - Public ~ Commission for Racial Equality d) Other Public/ Statutory body
Policy Officer
36 Cath Kane Women supporting WWomen b)Voluntary Organisation
37 Gil Paterson MSP - Cross Party Group in the Scottish  b) Voluntary Organisation
Covenor Parliament on Men’s violence
against women and children
38  WilmaFraser — Argyll & Bute Council ¢) Loca Authority/ Social Work
Disahility Service Officer
39 Rennie McLean — North Ayrshire Criminal Justice ¢) Local Authority/ Social Work
Principal Officer Services
40  Graham Oliver - (on Dundee City Council c)Local Authority/ Social Work
behalf of Director of
Social Work)
41 Fiona Raitt University of Dundee - Department f)Academics
of Law
42 Douglas Hamilton - Barnado's Scotland b)Voluntary Organisation
Research & Policy
Officer
43 Dr Sandra Davies - Chair Child & Adolescent Section of the €) Professional Association
Royal College of Psychiatrists
(Scottish section)
44 Douglas JKeill QPM —  Scottish Police Federation €) Professional Association
General Secretary
45  Alison Cleland Scottish Child Law Centre b) Voluntary Organisation
46  John Hamilton - Faculty of Advocates Criminal Bar h) Other legal
Treasurer Association
47 Susan Burns Crown Office Policy Group h) Other legal
48 Bill O'Neill - Scottish British Medical Association €) Professional Assoc.
Secretary
49 Deidre Daw Who Cares Scotland b)Voluntary Organisation
50 Rosemarie MclLwhan —  Scottish Human Rights Centre b) Voluntary Organisation
Director
51  Sandy Brindley Scottish Rape Crisis Network b) Voluntary Organisation
52 Sharon Nicall Perth & Kinross Child Protection  c) Local Authority/ Social Work
Committee
53 Barry Jackson - Policy ~ Victim Support Scotland b) Voluntary Organisation
and information officer
54 lan Shovlin - Clackmannanshire Council ¢) Local Authority / Social Work
Performance &

Monitoring Officer
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Submission Name Organisation Title Category
Number

55  David Crawford - Association of the Directors of €) Professional Association
Director of Social Work Social Work

56 Legal Issues Policy & Scottish Women's Aid b) Voluntary Organisation
Development Group of
SWA

57  Wendy Harrington on East Renfrewshire Council ¢) Local Authority/ Social Work
behalf of Social Work
Directorate

58 Lynn Welsh - DRS Disahility Rights Commission d) Other public/ statutory body
Scottish Salicitor

59 Mike Sawyer - Head of  Fife Council ¢) Local Authority / Social Work
Social Work

60  NatalieMorgan - Klein  Children 1st b) Voluntary Organisation

61 W B Robertson - Angus Council ¢) Local Authority/ Social Work
Director of Social Work

62 Paul Gilius- Team Community Forensic Mental Health d) Other public/ statutory body
Leader Services

63 Paul Martin - Chief Highland Primary Care NHS Trust  d) Other public/ statutory body
Executive

64  Alison Clancy - (on NCH Scotland b) Voluntary Organisation
behalf of head of public
policy)

65 A Patrick Fordyce Scottish Law Agents Society h) Other legal.

66 Colin Mackenzie - Aberdeenshire Council ¢) Local Authority/ Social Work
Director of Housing &
Social Work

67  Rosie O'Connor - Glasgow City Council ¢) Local Authority/ Social Work
Director of Socia Work
Services

68 Margaret French - North Lanarkshire Council ¢) local Authority/ Social Work
Service Manager
(Children & Families

69 David Crawford - Renfrewshire Council ¢) Local Authority / Social Work
Director of Social Work

70 Harriet Dempster — The Highland Council ¢) Local Authority/ Social Work
Director of Social Work

71 Jenny Bew — Social Aberdeen City Council ¢) Local Authority/ Social Work
Work Manager

72 Dr Colin McLaren — Arrol Park Resource Centre ¢) Loca Authority/ Social Work
Clinical Psychologist

73 Confidential

74 Michelle Barbour, Deans Faculty of Advocates €) Professional Association
Secretariat

75  Alan Miller, Principa Scottish Children’s Reporter d) Other Public/Statutory Body
Reporter Administration (SCRA)

76 Michael P Clancy The Law Society of Scotland €) Professional Association
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