REGULATORY IMPACT ASSESSMENT
PUBLIC SERVICES REFORM (SCOTLAND) BILL – PART 2

Title of Proposal  
1.
This RIA relates to  Part 2 of the Public Services Reform (Scotland) Bill, introduced to the Scottish Parliament on Thursday 28 May 2009.
Purpose and intended effect

2.
The overarching purpose of the PSR Bill is to simplify the landscape of Scottish public bodies, to improve the delivery and co-ordination of public services and support the Government’s core purpose for sustainable economic growth.

3.
Part 2 of the PSR Bill provides Scottish Ministers with two powers in support of these aims:
(a) a power by order to make provision to improve the exercise of public functions by scheduled bodies; and

(b) a power by order to remove or reduce burdens in the public, private and third sectors

4.
The first power provides that Scottish Ministers may, by order, make any provisions which they consider would improve the exercise of public functions, having regard to efficiency, effectiveness and economy.  This may include actions to modify, confer, abolish, transfer or delegate functions on bodies listed in Schedule 3 of the Bill. The overarching aim is to ensure that public services are delivered more efficiently and effectively than at present.  The order allows for changes to the functions of public bodies to be effected timeously in response to changing circumstances, but subject to meaningful consultation and approval by Parliament.  More efficient and better co-ordinated public bodies will benefit private and third sector organisations, for example through more proportionate scrutiny; more transparent decision making; and clearer access to consistent advice and support.
5.
The second order making power provides for Scottish Ministers to make provisions that they consider would remove or reduce burdens on the public, private or third sectors.  The Bill defines burdens to mean any financial cost, administrative inconvenience, obstacle to efficiency, productivity or profitability, or any sanction which affects the carrying out of any lawful activity.  The exercise of this power will allow Scottish Ministers, following consultation and with the approval or Parliament, to remove or reduce burdens that are holding back the efficient operation of the public, private or third sectors, economic recovery or longer-term sustainable economic growth.  The power largely mirrors the regime already set out in Section 1 of the Legislative and Regulatory Reform Act 2006, which already applies in England and Wales and to reserved matters in Scotland.  Each proposed change using this order must demonstrate the intended benefit for the public, private or third sectors.
Consultation
6.
Full guidance and critical success factors expected in the simplification of the public bodies landscape, was prepared during 2008 in consultation with public organisations, Scottish Government Unions, the STUC and interests across Scottish Government.  This guidance is available on the Scottish Government’s website.
7.
The Independent Regulatory Review Group, whose members represent business organisations in Scotland, including the Confederation of British Industry, Scottish Council on the Development of Industry, Scottish Chambers of Commerce and Federation of Small Businesses, was consulted on and supported proposals for the introduction of the power to remove and reduce burdens.

8.
If approved, the PSR Bill will require that any proposed changes through the two order making powers must first be the subject of full consultation with organisations who are representative of interests substantially affected by the proposals and any other individuals or organisations that Ministers consider to be appropriate.  If the consultation results in a substantial change to the proposals, Scottish Ministers must also consult on the change.  The Bill requires that the explanatory document accompanying each order must confirm the outcome of the consultation undertaken with representative interests.
Options
Option 1 – (Do nothing)
9.
The do nothing option will require Ministers to continue to bring in primary legislation when changes need to be made to a statutory body or to remove or reduce burdens on the public, private or third sectors.  As many of these changes are small and of a primary administrative nature, it is not always a good use of parliamentary time to bring forward bills to make the necessary amendment.  Another approach is to add the necessary provision to another piece of legislation going through the parliamentary process.  However, there is no guarantee that a suitable legislative vehicle will always be in process at the time the changes should be made.  The proposed changes, to benefit the delivery of public functions or reduce burdens are then delayed or do not proceed at all. 

Option 2 – Order Making Powers

10.
The proposed order making powers will provide a consistent process for Parliament to consider proposed, relatively small scale, changes to the public services landscape and the delivery of public functions and actions to remove or reduce inappropriate burdens on the public, private and third sectors.  If approved, the powers would be available to use whenever potential improvements are identified
Costs and benefits

Sectors and Groups affected

11.
Both order making power have the potential to affect public, private and third sector organisations and individuals.  It is fundamental to each of the order making powers that Ministers must demonstrate how the proposed changes will either improve the delivery of public functions or benefit the public, private and voluntary sectors through reduced burdens.
Costs  and Benefits

12.
It is not possible to estimate in advance what the overall costs and benefits of these order making powers will be.  This will depend on how the powers are used for each individual change.

13.
The explanatory document accompanying each order must set out the reasons for the change and the associated impact.  A Regulatory Impact Assessment should be prepared for each order that might potentially impact on the private or third sectors, including setting out the costs and benefits.
14.
There are no specific risks arising from the introduction of these powers, but appropriate risk assessment should be undertaken for each change being taken forward.
Small / Micro Firms Impact Test
15.
It is recognised that Scotland has a preponderance of small businesses and that regulatory and administrative burdens can have a particular impact on smaller businesses and organisations.  The purpose of these powers – to ensure more effective and efficient public services and to reduce inappropriate burdens – should, potentially, therefore, have a particular benefit for smaller and micro firms.

Legal Aid Impact Test
16.
The order making powers will not have any direct impact on the legal aid fund or access to justice.

‘Test Run’ of business forms – 
17.
The orders do not introduce any new forms. 
Competition assessment
18.
Any impact on competition should be considered as part of the prior analysis for any change being made using the order making powers.

Enforcement, sanctions and monitoring
19.
The order making powers will be subject to approval by the Scottish Parliament.   The power to reduce and remove burdens will allow for the removal of sanctions which restrict inappropriately individuals and organisations in carrying out any lawful act.
Implementation and Delivery Plan

20.
The order making powers will be established as part of the PSR Bill, introduced to Parliament on 28 May 2009.  
Post-Implementation Review

21.
It is proposed that there should be a regular review of the use being made of the two order making powers. Arrangements for the regular review will be confirmed subject to approval of the powers by Parliament as part of the PSR Bill.
Summary and Recommendation

22.
The introduction of the proposed order making powers is consistent with the Scottish Government commitment to simplify the public bodies landscape and to support sustainable economic growth.  Individual changes being taken forward using the powers will be subject to cost benefit analysis and scrutiny by the Scottish Parliament.
DECLARATION AND PUBLICATION

I have read the Regulatory Impact Assessment and I am satisfied that the benefits justify the costs.

Signed by the Responsible Minister
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Any queries about this RIA should be addressed to:
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