

















Cunninghame Housing Association Ltd
Response to "Investing In Affordable Housing - A Consultation”

Question 7
a) Do you agree the scope of the content proposed for Prospectuses set out

in Table 2?

We note the content of Regional Prospectuses will be the subject of discussion
and agreement with Local Authorities and the Scottish Government and that
reflecting best practice, we would expect that clear guidance will, in due course,
be issued to Local Authorities by the Scottish Government. In the main we would
anticipate that they will reflect the context of the present Local Authority Strategic
Investment Housing Plans (SHIPs). Itis good to note that they will also contain a
notional level of funding for the Prospectus to be finally agreed once the
programme(s) is/are awarded Le., work on the basis that the allocation for
Ayrshire will be, say, £30m indicative HAG Budget x 5 years = £150m (HAG).

Advice given to the Association on volume procurement by respected
Architectural and Surveying professionals has clearly intimated that you require
sites that will provide at least 100 plus units, but preferably 200 plus units to help
achieve the sought reduction in pricing, economies of scale and more efficient
supply chain management. In this respect, the availability of sites, their size and
selling prices are prime considerations. In some cases Local Authority SHIPS
may have to be reviewed along with Local Plans to facilitate adequate land
releases of this size to make the prospectuses viable.

In terms of Q7(a), it is surprising and of some concern that no mention at all is
contained within table two (Page 16 of the Consultation Document) on social and
economic wider action initiatives with their resultant outcomes and outputs which
are key to stimulating training/employment and other community benefits. In
terms of the Social Return on Investment (SORI), given the potential investment
levels in Regional Prospectuses greater emphasis must be put on this area, or it
will be an opportunity lost for future generations. Social and economic activities
as we all know have the potential to deliver significant training employment and
local economic benefits throughout the house building supply chain and will, in
our opinion, not only add greater value but provide a greater social return (in real
terms) and promote and deliver real corporate social responsibility.

Question 7

b) How can we ensure that the housing need of people with specialist
requirements or in more remote or rural areas are fully reflected in
Prospectuses?

Possibly on the issue of meeting housing need for people with specialist
requirements, or in more remote or rural areas, clear and speCific criteria should
be included in the prospectus as much of this information will be contained within
Local Housing Strategies (LHS). In this respect more consultation should take
place with the RSLs operating in these areas as part of anticipated ongoing
discussions emanating from this consultation. However, what is unclear is how
special needs provision will be fed into the make up of proposed consortia.
Possibly remote or rural areas, given development costs should be treated
similarly to the 3 Island Local Authorities.
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Question 8

a) Do you agree that there is a need to provide guidance within
Prospectuses on maximum rent levels and is the proposed framework
acceptable?

There is a need to provide guidance on maximum rent levels and possibly
minimum rent levels by drawing on data published by SCORE. Affordability is the
driver on this issue and clear guidance from the Scottish Government is to be
welcomed.

Question 9
a) Are there other issues which would similarly benefit from guidance?

In terms of other issues which would similarly benefit from guidance we would
wish the following to be considered:

# Local Authority land purchase values
# Remediation of land costs issues

# Cost over-runs to programmes

¥  Gypsy costs

€ SHQS

¥ Design & Build approaches

$ How the Local Authority’s Local Plans will dovetail into the Regional
Prospectus process, given different review cycles for individual Local
Authorities

Question 10

a) Is the Lead Developer role proposed here sufficient to deliver a more
streamlined and effective approach to investment in and procurement of
new affordable housing?

This role is not alien to CHA, given our very successful 20 year track record in
Development and Lead Developer status at Vineburgh, the flagship regeneration
project at Irvine in North Ayrshire and as one of the industry leaders in innovative
social and economic wider action initiatives.

In terms of Q10(a), the Lead Developer role proposed is, in our opinion, not
sufficient, as presented, to deliver a more streamlined and effective approach to
investment in and the procurement of new affordable rented housing. The Lead
Developer should also have overall control of wider action initiatives flowing from
any proposals with consortia members inputting into this process (social return on
the investment).

The role also needs to be further developed to ensure that risk is more
controllable by the Lead Developer i.e., due diligence and professional indemnity
and financial guarantees/breaches of contract.
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It is also worth noting that the benefits detailed in the document in being a Lead
Developer do not exactly do it in purely a business sense. For example, an RSL,
in our opinion, proposing to take on the mantle of Lead Developer with all its
associated risks, costs and hassle should realistically expect to receive at least
50% of the consortium total output, otherwise you will buy the product from
someone else (with no risk).

It is also interesting that the Scottish Government recognise that in some areas it
may take some time before Lead Developers emerge which have the capacity to
deliver a substantial regional programme. However, this area needs further
clarification on where the balance of funding will be channeled in the event that
no Lead Developers come forward.

However, there is no mention of the scenario where no consortia can be
assembled and one RSL is prepared to be the Lead Developer, guidance on this
would also be welcome.

Question 10
b) Does it adequately balance and recognise the needs and roles of non-
developing RSL partners?

In broad terms, the consultation document is on the right track, but needs more
work. In terms of recognising the continued input of Voluntary Committee
Members. Given the potential to impact on the continued involvement of
Voluntary Committee Members more information on this should be issued by the
Scottish Government given their ongoing consultation document: Standing for
Office: Time Off Entitlements & Encouraging Civil Engagement.

Question 11
What are your views on the routes we propose for establishing Lead
Developers?

In terms of Q11, we believe the route proposals for establishing Lead Developers
are confusing and unworkable and have not been fully thought through, with
timescales being unrealistic.

Question 12
a) Do you agree with the proposed principles of consortia and
responsibilities for consortium heads?

Question 13

a) Do you agree with the proposals on formation of consortia, including the
requirement of a formal agreement to govern relationships within
consortia?

Question 13
b) What guidance would be helpful to support the sector in setting up
consortia and Lead Developer arrangements?
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The whole area of consortia needs to be the subject of much closer scrutiny,
given the depth of the role and its workings.

The Association would welcome the comments from the Scottish Housing
Regulator on this area of the consultation document in terms of its robustness on
risk management and accountability in terms of the Regulatory Code of
Governance for Committee Members.

Clearly, if the proposals go ahead, all members of a consortium will have to open
themselves to due diligence checks and verifications and be open book with
partners. In a group or partnership scenario you are only as strong as your
weakest link, therefore, in further developing RSLs as businesses the role needs
to be more robust on the contractual side of effectively managing relationships
within any consortia.

Will RSLs be prepared to open up their books to other RSLs to comply with due
diligence and risk management requirements? (We have no doubt that the
Scottish Government guidance on this will, in time, be forthcoming).

In terms of Q13, Chapter 4 gives the impression that the formation of consortia
will be in some cases a fairly quick process given that RSLs in certain areas of
operations can work successfully in partnership and indeed are already doing so,
possibly this is the case. However, what the document does not grasp is that the
proposals, if accepted, will move Associations into a more business like mode
with RSL partners, similar to the private sector, given the significant potential risks
that will emerge.

Reflecting this anticipated change, we detail hereunder some of the key issues
relevant to consortium agreements posed by some commentators:

# Membership — including provisions relating to introduction of a new
member/members, expulsion of a member in breach, member voluntarily
withdrawing from membership: decision-making and implications in each
case.

# Contributions from members — financial contributions to support costs
associated with core team and initial stages: in-kind contributions including
secondments, land transfers etc.

# External finance — responsibility for borrowings (lead and potentially also
other consortium members), and provision of security in support of
borrowings.

# Machinery for development of designs/specifications and conduct of
procurement process: thereafter monitoring/management of professional
team and contractors/developers: extent of input/sign—off by non-lead
members of the consortium.

& Overall decision-making processes: possibility of consortium Board with
representatives of all consortium members — but interplay with issues arising
out of lead member’s need to control risk: also matters reserved for decision
by individual consortium members (unanimous or specified majority).
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& Legal responsibilities/liabilities of the consortium head in relation to e.g.,
contractor failure, requirement to replace members of the professional team,
defects/deficiencies in design or construction emerging after handover etc:
also cost over-runs, failure to deliver on programme etc.

# Mechanisms for transfer of land (possibly ground lease/licence
arrangements) to consortium heads or private sector developers; decant
arrangements etc.

&€ Mechanisms for transfer of ownership and/or handover or management of
houses on completion to recipient RSLs (inc. provision to cover a situation
where prospective transferee is unable to take them on).

# Financial monitoring: reporting obligations to consortium members.

# Linkages with tenants and local community.

8 Dispute resolution: including consequences of breach.

& Termination of consortium: fixed period; or on the basis of notice after expiry
of minimum period.

& Technical — EU procurement, charity law / tax, employment law, VAT, state
aids etc.

Viewed within this context the potential oncost to RSLs (given that the Scoftish
Government does not at this time propose to subscribe on how a formal
agreement between consortium members is structured) in terms of legal fees,
staff time and relationship management issues could be significant with some of
the issues above possibly not being able to be resolved. We would, therefore,
expect that eventually the Scottish Government, COSLA and the SFHA and
practitioners will get together to produce best practice guidance and templates to
all of the above points.

Question 13
¢) What guidance would be helpful to ensure tenant and community
engagement in decision-making?

This area should be the subject of detailed ongoing discussion/consultation with
TPAS, RTO area networks and RSLs given its importance and the real time that
will need to be devoted to this key area, particularly if RSLs are to meet their
statutory and governance requirements.

Question 14
a) Do you consider that there may be circumstances in which consortium
membership should include local authorities or other non- RSL bodies?

Question 14
b) In what circumstances would you see this as appropriate?

Possibly Local Authorities should be part of the consortium on a limited basis
given involvement of planning, roads etc.. Possibly their membership may help
on the programming side together with Scottish Water and SEPA with the
successful contractors/RSL Lead Developer.
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Question 15
Are there circumstances in which bodies other than RSLs might be eligible
to become heads of consortia and Lead Developers?

Given the time, effort and expense that would have to be committed by the RSL
Lead Developer and consortium in setting up the “consortia models”, it would not
be ethical, once the leg work has been done, to then parachute house builders in
to become heads of consortia at any later stage. Partnership is the key here and
that will encompass Contractors (once appointed).

Question 16
Do you agree that a pre-qualification process should be included in the new
arrangements?

Yes

Question 17

Are the pre-qualification criteria and information requirements set out at
Annex C a reasonable basis on which to work with the Regulator, the SFHA
and COSLA to refine the pre-qualification process?

In terms of Q17, the criteria and information set out at Annexe C are a reasonable
basis on which to work with the Scottish Housing Regulator, SFHA and COSLA to
refine the pre-qualification process. However, “confirmation of good standing”
seems a bit Dickensian with the item on Annex C “is not experiencing legal
difficulties” needing clarification as it could mean absolutely anything.
Compliance with SHQS should also be included.

Question 18
Do you agree with the proposed funding criteria for bids for specific
projects?

In terms of Q18, the proposed funding criteria looks acceptable, with the Local
Authority endorsement being a key inclusion.

Question 19
Do you agree with our proposed approach to development of an
assessment framework?

In terms of Q19, the approval to the development of an assessment framework is
broadly acceptable, however, practitioners must be further involved in this
process.

Question 20
How might we enhance the involvement of local authorities, RSLs and other
stakeholders in the assessment of proposals?

In terms of Q20 — “How might we enhance the involvement of Local Authorities,
RSLs and other stakeholders in the assessment of proposals” — that one is for
debate after the initial consultation process is complete.
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Question 21
Do you agree with our proposed approach to the appointment and
management of Lead Developers?

Whilst the broad thrust of the proposed approach to the management of Lead
Developers is on the right path, given our previous comments in this response,
we would suggest that further thought needs to be given to the approach to the
Lead Developer appointment and the management of Lead Developers. We
believe, that given the amount of workload in assembling the programmes for
investment together with the legal issues, consortium and finance issues, the
timeframe as suggested by the Scottish Government is unrealistic and does not
take account of risk management requirements to be put in place.

Question 22
a) Do you agree with the overall approach to grant agreements for Lead
Developers as set out here?

In terms of the overall approach to grant agreements for Lead Developers as set
out in the document we would broadly agree with the general principles, however,
it again brings clearly into focus the areas of due diligence and risk management
and the lack of availability of skills of limited available personnel within the RSL
sector.

Question 22

b) What do you suggest we could aiter to make grant payments more
streamlined?

We would agree with the consultation document that a comprehensive review of
current grant agreements and process would be the best way forward. We
would also agree that any new system should aim to reduce bureaucracy and be
more streamlined. Did anyone say “up front quarterly payments?”

Question 23
Do you have any comments on the proposed timetable?

In terms of the timetable proposed by the Scottish Government, the first 3 tasks
are easily achievable.

With regards to the remainder of the timescales proposed by the Scottish
Government we are of the opinion that they are unrealistic, unworkable and do
not reflect both the potentially complex legal and development processes that
Lead Developers and consortia members will need to be actively involved in,
given the need to minimise risks to all the parties. For example, there are several
key issues for any consortium to address which the Scottish Government are
silent on. The following are worthy of note at this stage, namely:-
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Legal responsibilities/liabilities of the consortium Head in relation to:

- Contractor Failure

- Requirement to replace members of the profession, Lead Developer Team

- Defects/deficiencies in design, construction or emerging after handover

- Cost over-runs

- Failure to deliver on programme

- The due diligence processes for all members of the consortium and Lead
Developer (Finance)

- The professional indemnity insurance to be taken out by the Lead
Developer and Consortium Members

- Linkages with tenants and local community

- Dispute resolution: including consequences of Breach of Contract

- EU procurement, charity Law, Tax Law etc..

Clearly the timetable has not fully been thought through and does not recognize
the differences between the Housing Association sector in Scotland and that of its
English counterpart on which the proposed new model is based.

We would agree that a change to the present system is required, but the changes
must be fully thought through, together with all the parties that need to be
involved i.e., COSLA, the SFHA (to include practitioners) and the Scottish
Government.

Question 24
Which indicators and what aspects of the Investment Programme should be
included in a monitoring and evaluation framework?

Obviously given the operational content further consideration and debate would
be required on this point.

Other Points

Volume procurement, not HAG competition, has the potential, if structured
correctly, to achieve significant outcomes for all parties.

These include cost savings and efficiencies, a quality end product and productive
relationships, strategic and economic partnerships and social and economic
community benefits.

The size of the house building programmes drive all of the above. It is our
opinion that volume procurement programmes of less than 2000/2500 houses per
area will not deliver what the Government expects.

The key question that remains unanswered, however, is relatively simple. Does
the Scottish Government have the realistic overall funding to deliver what
the consultation document states it wishes to deliver???
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Our final point is just as important, if not more important than all the points we
have tried to include in this response. This point relates to the importance of the
Voluntary Management Committee Members in this proposed re-engineering of
the RSL sector.

Without the Voluntary Management Committee, we should ask ourselves if
Housing Associations in their present format would cease to exist and the
landscape of the sector would be changed irreversibly. Given the proposals,
would Voluntary Management Committee Members give the same commitment of
time if they did not have local accountability for the control of their own
Association Development Programme and end product?

Change is required, but the Scottish RSL community controlled model is not
broken and has been extremely successful, therefore, change should seek to
enhance the model. The Scottish Government in our opinion is running at the
change process far too quickly and needs to take stock and slow down otherwise
the sector will, in our opinion, possibly lose its voluntary ethos and move quickly
towards paid Management Committee Members (further oncost to the sector).

We are at a crossroads for the sector and change (whatever it is) must be thought
through, be planned and be incremental.

A big bang approach is not what is required.

What is clear, however, is that change will happen, but we would suggest longer
timeframes in order to ensure success.

Frank A Sweeney
Chief Executive
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