o

Chapter 7: Responding to the Consultation

7.1 Response form

We are inviting responses to this consultation by 12 February 2008.

It is possible to respond to this consultation online at
www.scotland.gov.uk/pvglegislation. Alternatively respondents may remove chapter
7 from the consultation paper itself and send it to:

Susan Robinson

Protection of Vulnerable Groups Implementation Team
Children, Young People and Social Care Directorate
The Scottish Government

Victoria Quay

Edinburgh

EH6 6QQ

Space has been provided in the form for responses to be written. Please feel free to
continue your answers/comments on additional pieces of paper. If doing so, please
ensure that answers can be clearly associated with the questions.

Background
In analysing your response, it would be help us to know what your background is.
Please indicate using the boxes provided below the area which best describes your
involvement with vulnerable groups. Feel free to add any further comments in the
box provided.

Early years [] Education ] Health ]
Justice [] Parent/carer ] Police ]
Social Work [ ] Sport and Leisure [] Voluntary Org ]

Other (please specify) X regulatory body

Section 2.2: Regulated work with children
Q 1: Do you have any comments on the content and structure of guidance on the
scope of regulated work with children as discussed in section 2.2?

Thank you for the opportunity to respond to this important legislation. The Care
Commission fully supports the introduction of the Act.




In relation to the definition of regulated work with children, we would suggest that
there is rationalisation of different legislation to give a consistent definition of age in
line with Children’s (Scotland) Act 1995.

Section 2.3: Regulated work with adults
Q 2a: Do you believe an individual should be a protected adult if they are in receipt
of any health service (NHS or private)?

Yes [ ] No X Don’t Know [_|

Space is provided below if you wish to give reasons for your decision.

The Care Commission’s view is that the key principle should be the vulnerability of
the person rather than the service.

Q 2b: Are there any health services that should not be included? If so, please
specify them as precisely as you can and explain why they should not be included.

Given the principle laid out above, all NHS and Independent Health Services should
be included.

Q 3a: Should the definition of welfare services be based upon: (Tick one box only)

» the nature of service provided? ]
» an explicit list of prescribed services? ]
> the personal characteristics of the individual receiving care? [X
» an alternative proposal? Please specify below. ]

Please explain the reasons for your preferred option.

As above, the definition of welfare services should be based upon the personal
characteristics of the individual receiving care. However, there is a danger that such
an approach could be seen as stigmatising and labelling. As a point of principle we
would wish to make it clear that not all people in receipt of such services are by
definition vulnerable. However, having given due regard for the specific purposes of
the scheme, we feel the definition of welfare services should be based upon the
characteristics of the individual.

Q 3b: Should the definition of welfare services be expanded to include commercial
(i.e. for profit) organisations who provide services similar to those provided by the
statutory and voluntary sector?

Yes [X] No [ ] Don’t Know [_]




Space is provided below if you wish to give reasons for your decision.

If the definition is based on services, the Care Commission is clear that welfare
services include private and not for profit services.

Section 2.4: Contractors and disclosure

Q 4a: Do you believe that disclosure information should be shared with third
parties?

Yes [] No [X] Don’t Know [ ]

Space is provided below if you wish to give reasons for your decision.

The principles of sharing disclosure information with third parties should follow the
Protection of Children Act (Scotland) 2003. Third parties do not need to automatically
see disclosure information, however, the individual disclosure number can be used
to check, as good practice, that disclosures are being carried out as part of safer
recruitment practice. There may be an opportunity to look at practice for direct
payments. We would recommend that the local authority is involved in arranging
disclosure checks for people or services recruited through direct payments, however,
as per data protection legislation the disclosure information is sent to the person
recruiting through direct payments. We consider that exploration could be made into
sharing information which is of concern with third parties rather than automatic
passing on of information.

Q 4b: If you answered yes above, in which of the following circumstances should
disclosure information be shared with a third party? (Tick as many boxes as you feel
appropriate)

» Where a third party is contracting a transport provider for the purposes of
transporting children or protected adults. X

» Where a third party is contracting a provider for the purposes of maintaining
premises in which services are delivered predominantly to children and/or
protected adults and where the maintenance will take place whilst these
individuals are on the premises. =

» Where a council is offering direct payments in return for the delivery of care to
a protected adult. =

> Where a council is letting premises to individuals and the intended use of the
premises involves regulated work. X

Please expand on your answers by explaining your choice(s). Alternatively please
suggest other situations in which sharing disclosure information with a third party
would be appropriate.




Please see our response above. While the Care Commission do not agree that
disclosure information should be shared, all contracts with third parties which involve
contact with vulnerable groups should follow best practice as detailed above.

Section 2.5: Changes to registration of registered bodies
Q 5a: Should there be a minimum threshold number of applications per annum from
a registered body as a condition of registration?

Yes [ ] No [ ] Don’t Know [X

Q 5b: If so, should the threshold be

» 50 per annum? H
> 100 per annum? ]
» 200 per annum? ]

» ahigher or lower level (please specify)? [ ]

Space is provided below if you wish to give reasons for your decision.

The Care Commission has no comment to make.

Q 5c¢: Approximately how many disclosure applications does your organisation make
in a typical year (if applicable)?

The Care Commission makes approximately 1500 disclosure applications per
annum including those for prospective childminders and Chairpersons of Boards,
Management Committees etc.

Section 3.2: Making Referrals
Q 6a: Is the proposed list of prescribed referral information set out in 3.2 acceptable
and proportionate?

Yes [X] No [_] Don’t Know [ ]

Space is provided below if you wish to give reasons for your decision.

The proposed list of prescribed referral information is acceptable and proportionate.
There needs to be a process for dealing with identity fraud.

Q 6b: Would providing any of this information (if you hold it) be problematic for your
organisation?

Yes [X No [ ] Don’t Know []




Space is provided below if you wish to give reasons for your decision.

Provision of this information could be problematic. While the Care Commission
would hold the information on its own staff and for Childminders, there would
currently be insufficient grounds for requesting this information from services. As a
regulatory body, we would expect the service to make the referral and provide the
information. However, there may need to be a modification for regulatory bodies if
they are to make a referral. There would either have to be a right of access to
information for regulatory bodies within the regulations or a clause that regulatory
bodies can refer on less information.

Q 6¢: Should any further information be added to the list to help establish identity or
background to the case?

Yes [X No [ ] Don’t Know []

If yes, please specify below.

It would be helpful if questions could be added about whether the worker in question
is registered with a regulatory body and if so, which and whether that employer has
made a refrerral to it. These questions would provide a helpful trigger to employers
to remind them to refer to regulatory bodies and it would always ensure that the
scheme was aware that the regulatory body had an interest in the referral.

Section 3.4: Automatic Listing
Q 7a: What offences listed in Annex 3 should lead to automatic listing: (tick one box
only)
> None ]
»  Group 1A on the children's list and group 2 on the adults’ list only ]
»  Groups 1A and 1B on the children's list and group 2 on the
adults' list only; or ]
»  All groups lead to automatic listing on both lists. X

Space is provided below if you wish to give reasons for your decision.

It is the Care Commission’s opinion that all three groups should lead to automatic
listing on both lists. We would fully favour one list for both children and adults as we
are not persuaded that there would be any instance where vetting information which
is considered for listing would make an individual appropriate for working with any
vulnerable person, whatever the age group.

Q 7b: Are there offences which should be added to or removed from these groups?




Yes, added [X Yes, removed [] No [] Don’t Know [ ]

Please give reasons for your answer below.

We would suggest that the offences listed in Annex 4 are also included for automatic
listing to both groups

Section 3.5: Automatic consideration for listing (children’s list only)
Q 8a: Should the list of relevant offences against children set out in schedule 1: (tick
one box only)

> remain as set out in the Act? ]
» be expanded to include those set out in annex A4 group 27 ]
» be expanded to include those set out in annex A4 group 37 O

» be expanded to include those set out in annex A4 groups 2 and 3? [X

Please give reasons for your choice.

For the reasons provided in Q.7, we would suggest that the list be expanded to
include those set out in annex A4 groups 2 and 3.

Q 8b: Are there any offences identified in the Act which should not be relevant
offences?

Yes [ ] No [X] Don’t Know []

If yes, please specify below.

Section 3.6: Listing Decisions
Q9: Do you have any comments on the approach to making listing decisions set out
in 3.67

This seems to be a proportionate approach which the Care Commission supports.
We are not clear, however, as to “irrelevant offences” as the context of a particular
offence may make it relevant where it may not be in another context. Additionally, if
an offence is irrelevant, it is unclear why would it be referred for inclusion onto the
list.

Section 3.8 Removal from lists




Q10: Should the age threshold for the shorter minimum no-review period be set at:
»18 [X
»25 [

Space is provided below if you wish to give reasons for your decision.

As a regulator, the Care Commission remit is to protect vulnerable people.
Therefore, we would be of the opinion that the age threshold should remain at 18
years.

Q 11a: Should the minimum no-review period start:

» always from the date of listing? X
Or for historic offences should it start from

» the date of the incident/offence or ]

> from the date if dismissal/conviction? []

Space is provided below if you wish to comment further on your decision.

Q 11b: Do you have any other comments on the proposals for applications for
removal from the lists?

No futher comments

Section 4.2: Regulatory Bodies and Councils
Q 12a: Is there any regulatory body information other than that set out in 4.2 that
should be regarded as relevant vetting information?

Yes [ ] No [X Don’t Know [ ]

If yes, please specify.

Q 12b: Would there be any circumstances where sharing this type of information
would not be appropriate? If so, please describe these circumstances.

The Care Commission are not aware of any circumstances where sharing this type
of information would not be inappropriate.

Q 13a: What information do councils hold that might be relevant when considering
an individual's suitability to do regulated work with children or adults?




Councils hold information as detailed in the consultation document

Q 13b: Do you have any suggestions on how council vetting information could be
gathered?

The Care Commission currently has a notification system in place with all local
authorities to share information in respect of child protection which has been agreed
with ADSW. This will be expanded in due course to accommodate adult protection.

Section 4.3 Handling sensitive information from regulatory bodies and
councils

Q 14a: Should it be possible for vetting information from regulatory bodies and
councils be withheld from disclosure certificates?

Yes [] No X Don’t Know []

Space is provided below if you wish to give reasons for your decision.

Q 14b: If you answered yes above, in which circumstances should such information
be withheld?

Section 4.4 Civil Orders
Q 15a: Which civil orders should be disclosed on scheme records: (tick as many as
you find appropriate)

» none
Risk of Sexual Harm Order (and any interim order)
Sexual Offences Prevention Order (and any interim order)
Notification Order (and any interim order)
Foreign Travel Orders

XXX X[

Y ¥V V¥V

Space is provided below if you wish to give reasons for your decision.

Q 15b: Which civil orders should be disclosed on standard and enhanced
disclosures: (tick as many as you find appropriate)

> None ]
» Risk of Sexual Harm Order (and any interim order) X
> Sexual Offences Prevention Order (and any interim order)  [X
» Notification Order (and any interim order) ]




» Foreign Travel Orders ]

Space is provided below if you wish to give reasons for your decision.

All of the listed civil orders should be disclosed on enhanced disclosures and the
Risk of Sexual Harm and Sexual Offences Prevention Order should also be listed on
standard disclosures.

Q 15¢c: Should any other civil orders be routinely included on:
» Scheme record disclosures?

Yes [ | No [X Don’t Know [_]
» Standard and enhanced disclosures?
Yes [] No [X Don’t Know [_]

If yes, please specify below.

Section 4.5: Other possible vetting information
Q 16a: Should details of previous competent referrals be included on scheme record
disclosures?

Yes [_| No X Don’t Know [_]

Space is provided below if you wish to give reasons for your decision.

We recognise the importance of being able to take cognisance of previous
competent referrals. However we also have some concern that this could be a legal
infringement of Human Rights legislation. The Care Commission feel that if a set of
circumstances is insufficient to merit inclusion, then it seems inappropriate to include
in a scheme disclosure. This may invite conclusions which are not justified under the
statutory scheme which is being put in place. Significantly, this seems unfair, and
arguably also undermines the scheme itself. We feel it requires further careful
consideration.

Q 16b: Is there any other vetting information beyond that from the police, regulatory
bodies, councils and the civil orders identified in 4.4 that should be included on
disclosures?




Yes [ ] No [X Don’t Know [

If yes, please specify below.

The current practice where the Chief Constable makes decisions on what is included
in enhanced disclosures, including decisions made if insufficient evidence is a factor
should be continued for inclusion to the list. Safer recruitment practices including
ensuring references are taken up from most recent employers are still important and
must be recognised.

Section 5.2: Retrospective checking: whether and how?
Q 17a: Should scheme membership be phased in through:
» natural turnover? []
» a managed process of retrospective checking? [X|

Please explain your preference.

We feel that retrospective checking is the most appropriate to protect people
Turnover for the Care Commission is much lower than the 30% noted and so would
not be a useful method of triggering retrospective checking, as it would take many
years.

The scheme as proposed seems to exclude some of our staff and we would be
seeking confirmation that we can still undertake Enhanced checks for some of these
staff, where appropriate..

Q 17b: If natural turnover was selected as the most appropriate option, would your
organisation:

» make arrangements to expedite scheme membership for your staff; or [X

» allow turnover to complete this process over time? ]

Space is provided below if you wish to give reasons for your decision.

As a matter of good practice, the Care Commission already routinely checks and
rechecks staff on a 3 yearly basis.

Q 18: Should the period of retrospective checking be delayed until such time as a
proportion of the workforce have joined by natural turnover?

Yes [ ] No [X Don’t Know [ ]
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