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HOMELESSNESS ETC (SCOTLAND) ACT 2003

GUIDANCE FOR CREDITORS ON DUTIES UNDER SECTION 11

Introduction

1. Section 11 of the Homelessness etc (Scotland) Act 2003 brings into force amendments to other acts which require creditors to notify the relevant local authority when they serve certain notices relating to the standard security on a dwellinghouse, apply to court for a warrant to exercise remedies on default, or raise proceedings to eject a proprietor.  The acts amended by section 11 include the Conveyancing and Feudal Reform (Scotland) Act 1970 and the Mortgage Rights (Scotland) Act 2001.  Scottish Ministers have powers to specify in Regulations the ‘form and manner’ of such notifications.  

2. The duties placed on creditors under section 11 come into force on 1 April 2009.  The Notice to Local Authorities (Scotland) Regulations 2008 (SSI 2008/324) which set out the form and manner of notice come into force on the same date.  Section 11 places a similar duty on landlords and this is discussed in separate guidance.  
3. The aim of this guidance is to explain the purpose of section 11 and to help creditors carry out their duties under it.  This guidance is non-statutory and is provided to assist creditors and their representatives in identifying appropriate actions when notifying local authorities.  The guidance is not legal advice; it is suggested that creditors seek their own legal opinion on how the commencement of section 11 affects them.  
Background

4. The Scottish Government is strongly committed to preventing homelessness wherever possible and ensuring it is tackled effectively where it does occur.  The Scottish Parliament has passed legislation which strengthens the rights of homeless households to accommodation and places greater responsibilities on local authorities to plan and deliver homelessness services, and on other organisations to help local authorities perform their duties.  

5. Central to the Government’s homelessness policy is the target to give all unintentionally homeless households access to settled accommodation by the year 2012 (the 2012 target).  This is to be achieved by removing the ‘priority need’ categorisation which separates households into those entitled to settled accommodation and those currently entitled to temporary accommodation, advice and assistance.  

6. Prevention of homelessness has been identified by the Scottish Government and COSLA as one of four key joint priorities that will support local authorities as they work to deliver the 2012 target.  Prevention activity across all services is also in line with the Government’s broader principles of early intervention
.  The Scottish Government anticipates that the implementation of section 11 will be a key measure in enabling local authorities and their partners to prevent homelessness.  

7. The aim of placing a duty on creditors to inform local authorities of the service of certain notices or commencement of court actions is to alert authorities to households at risk of homelessness.  Local authorities have statutory duties to people who are homeless or threatened with homelessness and early notice of potential homelessness means that they may be able to respond on an individual basis.  This might include the early provision of advice and information to households facing eviction, including money advice.  Local authorities will also be able to use the information provided to inform strategic planning of homelessness services and prevention activity across a range of services.  
8. Creditors should do all they can to prevent the need for repossession.  Repossession should only be pursued as a last resort and this is highlighted by the Financial Services Authority, the Council of Mortgage Lenders and the Financial Leasing Association.  The new duties under section 11 complement activity which creditors should undertake through their arrears management policies to resolve issues early and, wherever possible, without recourse to court.  Notification of the situation to the local authority means the council may be able to offer assistance or guidance to the household concerned, helping them to manage debt issues, reach agreement with creditors on repayment of arrears, or identify alternative accommodation for example.  The implementation of section 11 is intended to benefit all partners involved, including creditors, mortgagors, local authorities and wider communities.
Duty placed on creditors

9. Section 11 amends the Conveyancing and Feudal Reform (Scotland) Act 1970 and the Mortgage Rights (Scotland) Act 2001.  The amendments require creditors to notify the relevant local authority when they:

· Serve a calling up notice requiring discharge of the debt secured (under section 19 of the Conveyancing and Feudal Reform (Scotland) Act 1970); 
· Serve a notice of default calling on a debtor to remedy a default (under section 21 of the Conveyancing and Feudal Reform (Scotland) Act 1970);

· Apply to court for a warrant to exercise remedies on default (under section 24 of the Conveyancing and Feudal Reform (Scotland) Act 1970); or

· Raise proceedings to eject a proprietor (under section 5 of the Heritable Securities (Scotland) Act 1894).   

10. The duty to notify the local authority applies to all creditors with the exception of creditors who are local authorities themselves.  The duty applies regardless of whether the standard security is first charge, second charge or other.  Regulations made under section 11 specify the form the notification must take and the manner in which it is to be made.

11. There is no requirement for trustees in bankruptcy to notify the local authority when they exercise power under the Bankruptcy (Scotland) Act 1985 to obtain the authority of the sheriff to sell or dispose of the debtor’s home, or when they raise an action for possession.  The Accountant in Bankruptcy publishes guidance for trustees and consideration is being given to updating this guidance in line with arrangements under section 11.  
‘Form’ of notice
12. SSI 2008/324 specifies the form of notification to the local authority from creditors.  The form is at Schedule 2 of the Regulations and stipulates that creditors tell local authorities the following information (the ‘form’ of notification):

· Name, address and contact details of creditor 

· Name and address of the creditor’s legal representatives

· Name of debtor/proprietor

· Full postal address of property
· Date of the standard security
· Date of calling up notice/notice of default or application or raising of proceedings
· Court in which application made or proceedings raised
13. It should be noted that the form of notice is set out in Regulations and cannot be amended by creditors or local authorities.  

14. The requirement to pass the information contained in the form of notice to local authorities is set out in law; as such, data protection rules regarding disclosure of the debtor’s name and address to a third party do not apply.  However, creditors cannot pass on any further, additional information without the debtor’s consent.  

15. A template form of notice is provided as an annex to this guidance.  

‘Manner’ of notice

16. The ‘manner’ of the notice relates to the way in which the information should be conveyed to local authorities.  SSI 2008/324 stipulates that the forms can be sent to the local authority by post (via ordinary mail or recorded delivery) or transmitted electronically.  

17. Creditors are required to send notification to the local authority in which the dwellinghouse is sited.  It is recognised that, in some cases, it may not always be apparent from the postal address which local authority the dwellinghouse is situated in.  Ordnance Survey’s website hosts a helpful tool which identifies the relevant local authority when a postcode is entered: http://www.election-maps.co.uk/searchByPostCode.jsf.  In addition, the Scottish Government and local authorities will be undertaking activity to ensure that creditors are aware of where notices should be sent.  The Scottish Government has set up a webpage on section 11 where details of the local authority contact points and guidance notes will be made available
. 
Timing

18. The timing of notification to local authorities is linked to the serving of certain notices and court action being raised in order that the local authority has sufficient warning of any action which may result in homelessness.  

19. The 2003 Act and the other enactments that it amends refer to notification happening when court action is “commenced”, “application” is made to court, or when particular notices are “served”.  It is desirable that notification is given to local authorities at the same time as, or as soon as possible after, these actions are taken since the primary objective of the legislation is to alert local authorities to potential homelessness as early as possible.  This practice is also in line with broader guidance to the public and the lending industry to make early contact where issues arise in relation to mortgage payments.  
Failure to comply with the duty

20. There are no direct sanctions against non-compliance with the duties under section 11.  However failure to comply may impact on creditors in other ways.  

21. First charge lenders are regulated in the way they conduct their business on residential mortgages by the Financial Services Authority (FSA) through its Mortgage Conduct of Business Rules (MCOB).  MCOB13
 outlines how creditors should treat arrears and possession.  Requirements include the fair treatment of customers in arrears; contact within 15 days of arrears occurring; use of reasonable efforts to reach agreement with the customer over the method of repayment; and taking action to repossess only where all else has failed.  Lenders must also act in accordance with the FSA’s principles of treating customers fairly (TCF).
22. Specific reference to the section 11 duty will be included in MCOB13 when it is next updated, but in the meantime the duty complements and reinforces the principles behind the actions and behaviour required of lenders.  The FSA has a range of sanctions against lenders who fail to comply with the MCOB and TCF principles.  These include dialogue, warning notices and fines.    
23. The Council for Mortgage Lenders published industry guidance in October 2008 on arrears and possessions to help lenders comply with MCOB and TCF principles.  The guidance is available on the CML website
 and applies to first charge mortgages regulated by the FSA.  The document sets out MCOB requirements and guidance and includes both policy and procedure good practice examples.  These examples highlight the importance of early communication between lender and customer and signposting to independent money advice services.  
24. Second charge and debt consolidation lenders are regulated by the Consumer Credit Act 1974.  The Act requires businesses offering these products to be licensed by the Office of Fair Trading (OFT).  The OFT must be satisfied that an applicant for a licence is a fit person to engage in the activities identified on the application; it also looks at competence and any evidence of unfair or illegal business practices.  Once granted a licence, lenders are required to maintain the required standard of fitness.  
25. The Financial Leasing Association (FLA) published Good Practice Guidelines for Second Charge Mortgages in November 2008
.  The guidelines supplement the FLA’s existing Lending Code to which all full members of the organisation must comply.  

Dispute resolution

26. It is in all parties’ interests to seek early resolution of disputes.  Going to court can be expensive and time consuming.  There are alternative methods of resolving issues without going to court and the Scottish Government booklet “Resolving Disputes Without Going to Court”
 gives an overview of these and provides contact details of bodies offering alternative dispute resolution.  The Scottish Government Advice Finder website also holds information on different methods of dispute resolution, see http://www.infoscotland.com/advice.  
27. A number of organisations offer independent mediation and there may be occasions where this service is a helpful option.  Mediation involves an independent mediator (someone who doesn’t take sides but whose job is to help both parties find a solution to the problem).  The parties in dispute, and not the mediator, decide what will happen and the terms of any agreement.  The process is voluntary, so it cannot proceed if one of the parties does not wish to mediate.  Mediation of itself is non-binding, but it can be made binding if there is a signed mediated agreement.  This means that the courts can make either side do what they agreed to in the agreement.  However, people tend to keep to mediated agreements because they have come up with the terms of the agreement themselves. What is said in a mediated session is confidential, so it cannot usually be used in court later.  A list of local services is available from Scottish Mediation Network (www.scottishmediation.org.uk). 
Mortgage arrears

28. It is in the interests of both creditor and customer that mortgage payments are made promptly and difficulties are resolved as soon as possible, and without the need for court proceedings.  Creditors should ensure their arrears management policies are founded on the objective of repossession as a last resort.  It is important for creditors to identify difficulties quickly and to make contact with customers; this is required of lenders regulated by the FSA but is good practice for all creditors.  
29. Most arrears appear to arise through accidents of circumstance, or because customers get into difficulties with the general management of their affairs.  In these cases, early personal contact can prevent more acute difficulties later.  If customers are wilfully refusing to pay their mortgage (although able to do so), early action can help to avoid the accumulation of large debts and improve the chances of the customer bringing his or her affairs into proper order.  Some customers will need general financial advice, and as noted in CML’s guidance, it is helpful for arrears letters to draw attention to sources of independent financial advice.  

Help for customers
30. All lenders can contribute to the prevention of homelessness by identifying problems at an early stage and signposting customers to advice agencies who can provide free independent advice on housing, financial and legal matters, for example Shelter (0808 800 4444 or http://www.scotland.shelter.org.uk), Citizens Advice Bureaux or Citizens Advice Direct (0844 848 9600 or www.citizensadvicedirect.org.uk) and National Debtline (0808 808 4000 or www.nationaldebtline.co.uk/scotland). 
31. Creditors may wish to consider the benefit of developing relationships with local and national advice providers.  Local authorities can help creditors identify to identify appropriate agencies in the locality: many have a list of agencies on their websites.  The Money Advice Scotland website (www.moneyadvicescotland.org.uk) has a directory of money advice agencies.  

32. Before starting action for possession, lenders regulated by the FSA must advise customers to find out from their local authority if they are eligible for social housing.  It is good practice for all lenders to take this action as local authorities provide a range of services for people threatened with homelessness.  Local authorities have a duty to provide advice and information on housing free of charge to anyone who asks for it and lenders can highlight this source of free information to customers.  

33. The legal aid system in Scotland provides free or subsidised legal assistance for individuals who cannot afford to pay for it themselves.  Advice and assistance may be provided by a solicitor on any matter of Scots Law, subject to a test of financial eligibility carried out by a solicitor.  Civil legal aid, which provides for representation before a court, may also be available provided that the three tests contained in the Legal Aid (Scotland) Act 1986 are met: applicants must qualify financially; must have a legal basis for their case; and it must be reasonable in the particular circumstances of the case that legal aid is provided.  The Scottish Legal Aid Board can provide information about the legal aid system and lenders can signpost tenants towards the Board’s website (www.slab.org.uk) or helpline (0845 122 8686 – 7am to 11pm).
Scottish Government
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HOMELESSNESS ETC (SCOTLAND) Act 2003
SECTION 11 NOTICE BY CREDITOR OF:

SERVICE OF CALLING-UP NOTICE/NOTICE OF DEFAULT

APPLICATION TO COURT FOR A WARRANT TO EXERCISE REMEDIES ON DEFAULT

PROCEEDINGS TO EJECT PROPRIETOR

To:
(local authority in whose area the property referred to in the application, proceedings or calling-up notice is situated)

(Delete any of the following 3 statements if it is not applicable.)
Take note that a calling up notice/notice of default has been served as detailed below.

Take note that an application to court has been made as detailed below for a warrant to exercise remedies on default.

Take note that proceedings to eject a proprietor have been raised as detailed below.

(Please give the following information)

Name and address of the creditor:

Name and address of the creditor’s legal representatives: 

Contact telephone number of the creditor:

Name of debtor/proprietor:

Full postal address of property referred to in the calling-up notice/notice of default or application or proceedings:

Recording/registration date of the standard security (if applicable):

Date of calling-up notice/notice of default or application or raising of proceedings:

Court in which application made or proceedings raised:

Note to creditor

This form of notice must be used to give notice to a local authority where a creditor has served a calling-up notice or notice of default or has applied to court for a warrant to exercise any of the remedies which can be exercised on default of a standard security, or for a warrant for sale or has raised proceedings to eject a proprietor.
A “calling-up notice” is a notice described in section 19 of the Conveyancing and Feudal Reform (Scotland) Act 1970 issued by a creditor in a standard security requiring discharge of the debt secured.

A “notice of default” is a notice described in section 21 of the Conveyancing and Feudal Reform (Scotland) Act 1970 issued by a creditor calling on a debtor to remedy a default.

The remedies which a creditor is entitled to exercise when a debtor is in default are described in Schedule 3 to the Conveyancing and Feudal Reform (Scotland) Act 1970.  In terms of section 24 of that Act a creditor may apply to court for a warrant to exercise those remedies.
Proceedings to eject a proprietor are raised under section 5 of the Heritable Securities (Scotland) Act 1894 and must be notified to the local authority by virtue of section 4(4) of the Mortgage Rights (Scotland) Act 2001.
� Early Years and Early Intervention: A Joint Scottish Government and COSLA Statement, March 2008.  Available on the Scottish Government website at: � HYPERLINK "http://www.scotland.gov.uk/Publications/2008/03/14121428/0" ��http://www.scotland.gov.uk/Publications/2008/03/14121428/0� 


� � HYPERLINK "http://www.scotland.gov.uk/Topics/Built-Environment/Housing/access/homeless/s11" ��http://www.scotland.gov.uk/Topics/Built-Environment/Housing/access/homeless/s11� 


� � HYPERLINK "http://www.fsahandbook.info/FSA/html/handbook/MCOB" ��http://www.fsahandbook.info/FSA/html/handbook/MCOB� 


� � HYPERLINK "http://www.cml.org.uk" ��www.cml.org.uk� 


� Available on the FLA website � HYPERLINK "http://www.fla.org.uk" ��www.fla.org.uk� 


� � HYPERLINK "http://www.scotland.gov.uk/Publications/2004/07/19569/39734" ��http://www.scotland.gov.uk/Publications/2004/07/19569/39734� 
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