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HOMELESSNESS ETC (SCOTLAND) ACT 2003

GUIDANCE FOR SOCIAL SECTOR LANDLORDS ON DUTIES UNDER SECTION 11

Introduction

1. Section 11 of the Homelessness etc (Scotland) Act 2003 requires landlords to notify the relevant local authority when they raise proceedings for possession in a court.  The section also brings into force amendments to other acts which impose similar duties, these include the Housing (Scotland) Act 2001 which provides the legal framework for Scottish Secured Tenancies (SSTs) and short SSTs.  

2. Proceedings for possession means any proceedings in which a decree of removing or warrant of ejection or other like order is sought.  The duty applies to landlords in both the private rented and social sectors (other than local authority landlords themselves).  Scottish Ministers have powers to specify in Regulations the ‘form and manner’ of the notifications to the local authority.  
3. The duties placed on landlords under section 11 come into force on 1 April 2009.  The Notice to Local Authorities (Scotland) Regulations 2008 (SSI 2008/324) come into force on the same date.

4. The aim of this guidance is to explain the purpose of section 11 and to help social sector landlords carry out their duties under it.  This guidance is non-statutory and is provided to assist social sector landlords in identifying appropriate actions when notifying local authorities.  The guidance is not legal advice; it is suggested that landlords seek their own legal opinion on how the commencement of section 11 affects them.   

Background

5. The Scottish Government is strongly committed to preventing homelessness wherever possible and ensuring it is tackled effectively where it does occur.  The Scottish Parliament has passed legislation which strengthens the rights of homeless households to accommodation and places greater responsibilities on local authorities to plan and deliver homeless services, and on other organisations to help local authorities perform their duties.  
6. Central to the Government’s homelessness policy is the target to give all unintentionally homeless households access to settled accommodation by the year 2012 (the 2012 target).  This is to be achieved by removing the ‘priority need’ categorisation which separates households into those entitled to settled accommodation and those currently entitled to temporary accommodation, advice and assistance.
7. Prevention of homelessness has been identified by the Scottish Government and COSLA as one of four key joint priorities that will support local authorities as they work to deliver the 2012 target.  Prevention activity across all services is also in line with the Government’s broader principles of early intervention
.  The Scottish Government anticipates that the implementation of section 11 of the Homelessness etc (Scotland) Act 2003 will be a key measure in enabling local authorities and their partners to prevent homelessness.  
Section 11 of the Homelessness etc (Scotland) Act 2003
8. Section 11 places a duty on landlords to inform the relevant local authority when they raise proceedings for possession of a property.  The duty applies to all landlords with the exception of local authority landlords themselves.  Section 11 also places a similar duty on creditors and this is discussed in a separate guidance note.  

9. The aim of placing a duty on landlords to inform local authorities of repossession proceedings is to alert authorities to households at risk of homelessness.  Local authorities have statutory duties to people who are homeless or threatened with homelessness and early notice of potential homelessness means that they may be able to respond on an individual basis.  This might include the early provision of advice and information to tenants facing eviction, including discussion of rights and responsibilities.  Local authorities will also be able to use the information provided to inform strategic planning of homelessness services and prevention activity across a range of services.  
10. Social landlords have a key role in preventing and tackling homelessness.  RSLs are encouraged to develop and implement tenancy sustainment strategies, and the Scottish Federation of Housing Associations has endorsed the strategy developed by Glasgow Housing Association.  

11. It is existing good practice for Registered Social Landlords to notify the local authority of planned legal action or eviction proceedings against tenants.  Protocols on the exchange of information have already been put in place in some areas of Scotland in anticipation of the commencement of section 11.  These non-statutory arrangements have demonstrated the value of partnership working amongst local bodies to identify and assist those facing a very real threat of homelessness.  The commencement of Section 11 makes this practice a statutory requirement for all landlords.  
12. It is not intended that Section 11 in itself be a barrier to eviction or an action which prolongs any dispute between landlord and tenant.  However, notification of the commencement of eviction proceedings to the local authority means the council may be able to help resolve the dispute to the satisfaction of all parties, and act to prevent homelessness occurring.  

13. Prevention of homelessness is of mutual benefit to landlords and local authorities.  Landlords are encouraged to give consideration as to how to they might prevent eviction taking place.  It is recognised that landlords are in the business of providing housing and eviction is pursued as a last resort.  Registered Social Landlords have a duty to provide housing for homeless people via the section 5 referral process and there is significant benefit in landlords working closely with local authorities to avoid eviction proceedings or minimise their impact on all parties.  
Duty placed on landlords
14. Section 11 places a duty on all landlords (other than local authority landlords) to inform the relevant local authority when they raise proceedings for possession of a dwellinghouse in a court of law.  Section 11 also brings into force amendments to other acts which impose similar duties.  These acts include the Housing (Scotland) Act 2001.  Full details of the amendments are set out in the Schedule to the 2003 Act
. 

15. Section 11 applies to all landlords who raise proceedings in a court of law in order to recover possession.  The Scottish Secure Tenancy regime, introduced by the Housing (Scotland) Act 2001, requires the raising of such proceedings in order to evict a tenant.  Regulations made under section 11 specify the form the notification must take and the manner in which it is to be made.  Section 11 binds the Crown.  
16. The duty to notify local authorities of proceedings under section 11 should not be confused with the separate duty on social landlords under section 14 of the Housing (Scotland) Act 2001 to serve a notice on any qualifying occupiers indicating that proceedings are being raised to recover possession.  The section 11 duty is to notify the local authority when proceedings for possession are raised in court.  The section 14 duty is to notify qualifying occupiers of an intention to raise proceedings.  
17. While there is no duty on the landlord to give the local authority information about the household composition under section 11, the landlord will still need to serve notices on all qualifying occupiers in accordance with the 2001 Act.  The provisions of the 2001 Act mean that qualifying occupiers can apply to the court to be sisted as a party to the proceedings (i.e. they are kept notified of the proceedings and have a right to be heard).  

‘Form’ of notice

18. The Regulations specify the form of notification to the local authority from landlords.  The form is at Schedule 1 of the Regulations and is used by landlords in both the social and private rented sectors.  The form specifies that landlords must tell local authorities the following information (the ‘form’ of notification):

· Name, address and contact details of landlord 

· Name and address of the landlord’s legal representatives

· Landlord registration reference 
· Name and full postal address of tenant 

· Start date of the tenancy

· Date of raising proceedings 

· Court in which proceedings have been raised

· Enactment under which proceedings have been raised

19. It should be noted that the form of notice is set out in Regulations and cannot be amended by landlords or local authorities.  

20. The requirement to pass the information contained in the form of notice to local authorities is set out in law; as such, data protection rules regarding disclosure of the tenants’ name and address to a third party do not apply.  However, landlords cannot pass on any further, additional information about the tenant without their consent.  

21. A template form of notice is provided as an annex to this guidance.

‘Manner’ of notice

22. The ‘manner’ of the notice relates to the way in which the information should be conveyed to local authorities.  The Regulations stipulate that the forms can be sent to the local authority by post (via ordinary mail or recorded delivery) or transmitted electronically.  
23. Landlords are required to send notification to the local authority in which the dwellinghouse is sited.  Social landlords will have existing relationships with the local authority, for example through RSL protocols or perhaps around the operation of section 5.  The Scottish Government and local authorities will be undertaking activity to ensure that all landlords are aware of where notices should be sent.  The Scottish Government has set up a webpage on section 11 where details of the local authority contact points and guidance notes will be made available
.
24. It is good practice for local authorities to work closely with Registered Social Landlords in tackling and preventing homelessness.  The section 11 duty presents a further opportunity to develop strong local partnership working.  

Timing

25. The timing of the notification to local authorities is linked to proceedings for possession being raised in court.  It is not triggered by the serving of a section 14 notice, which indicates a landlord’s intention to go to court.  The timing of section 11 notices is to ensure the local authority has sufficient warning of households at genuine risk of homelessness due to eviction.  The Scottish Housing Regulator has found evidence of premature and routine serving of section 14 notices by social landlords in response to rent arrears and has criticised this as poor practice.  
26. It is desirable that notification is given to local authorities at the same time as, or as soon as possible after, proceedings are raised since the primary objective of the legislation is to alert local authorities to potential homelessness as early as possible.  

Failure to comply with the duty

27. There are no direct sanctions against non-compliance with the duties under section 11.  However, failure to comply with the duty may impact on landlords in other ways.  
28. Social landlords have a key role in preventing and tackling homelessness.  The expectations of RSLs in this area are set out clearly in the Scottish Housing Regulator’s Performance Standards which include specific activity standards on prevention, advice and information and arrears management.  The Regulator carries out individual inspections of RSLs which consider specifically the effectiveness of  arrangements for notifying local authorities of any planned legal action and/or evictions.  From 1 April 2009 this consideration will shift from consideration of good practice to scrutiny of statutory compliance.  The Regulator will also give consideration to how RSLs’ implementation of the duty under section 11 may be addressed through their themed inspections in specific geographical areas.
29. Failure by RSLs to comply with the section 11 duty will also impact on relationships with local authorities, and this may have consequences for RSLs more broadly.  

Dispute resolution

30. It is in all parties’ interests to seek early resolution of disputes.  Going to court to solve problems can be expensive and time consuming.  There are alternative methods of resolving issues without going to court and the Scottish Government booklet “Resolving Disputes Without Going to Court”
 gives an overview of these and provides contact details of relevant organisations.  The Scottish Government Advice Finder website also holds information on different methods of dispute resolution, see http://www.infoscotland.com/advice.  

31. A number of organisations offer independent mediation and there may be occasions where this service is a helpful option.  Mediation involves an independent mediator (someone who doesn’t take sides, but whose job is to help both parties find a solution to the problem).  The parties in dispute, and not the mediator, decide what will happen and the terms of any agreement made.  This might include continuation of the existing tenancy or facilitation of the ending of a tenancy where this is the most suitable option.  The process is voluntary, so it cannot proceed if one of the parties does not wish to mediate.  Mediation of itself is non-binding, but it can be made binding if there is a signed mediated agreement.  This means that the courts can make either side do what they agreed to in the agreement.  However, people tend to keep to mediated agreements because they have come up with the terms of the agreement themselves.  What is said in a mediated session is confidential, so it cannot usually be used in court later.  A list of local services is available from Scottish Mediation Network (www.scottishmediation.org.uk).  

Help for tenants
32. Social landlords have an important role in preventing homelessness.  Some tenants will need general financial or legal advice and landlords can help by identifying problems at an early stage.  Social landlords have responsibilities to provide effective information and advice in line with the national standards for advice and information either at their own hand or by securing it from agencies who can provide free independent advice on housing, financial and legal matters.  Examples of advice providers include Shelter (0808 800 4444 or http://www.scotland.shelter.org.uk), Citizens Advice Bureaux or Citizens Advice Direct (0844 848 9600 or www.citizensadvicedirect.org.uk) and National Debtline (0808 808 4000 or www.nationaldebtline.co.uk/scotland). 

33. Landlords may wish to consider the benefit of developing relationships with local advice providers.  Local authorities can help landlords to identify appropriate agencies in the locality: many have a list of agencies on their websites.  The Money Advice Scotland website (www.moneyadvicescotland.org.uk) has a directory of money advice agencies.  
34. Local authorities themselves are a helpful source of information and advice for tenants and landlords, and a number of different departments may be able to offer assistance.  Local authorities provide advice and information as part of their homelessness duties and some employ their own money advisors.  Furthermore, landlords may wish to consider suggesting to tenants that they contact the relevant local authority to discuss their broader housing options.  
35. The legal aid system in Scotland provides free or subsidised legal assistance for individuals who cannot afford to pay for it themselves.  Advice and assistance may be provided by a solicitor on any matter of Scots Law, subject to a test of financial eligibility carried out by a solicitor.  Civil legal aid, which provides for representation before a court, may also be available provided that the three tests contained in the Legal Aid (Scotland) Act 1986 are met: applicants must qualify financially; must have a legal basis for their case; and it must be reasonable in the particular circumstances of the case that legal aid is provided.  The Scottish Legal Aid Board can provide information about the legal aid system, and landlords can signpost tenants towards the Board’s website (www.slab.org.uk) or helpline (0845 122 8686 – 7am to 11pm).  

Rent arrears
36. Landlords should do all they can to prevent arrears arising and to recover them when they do.  As noted at paragraph 25, the Scottish Housing Regulator has criticised as poor arrears management practice the routine and early serving of section 14 notices in response to rent arrears.  Furthermore, there have been adverse comments by the Judiciary about the practice of some landlords raising proceedings for possession, obtaining decree and only then negotiating regarding instalment payments.  
37. The lower the level of debt, the more likely the landlord is to recover the arrears.  It is important for landlords to identify difficulties quickly and to arrange to discuss matters with tenants.  Reliance solely on routine procedures, such as successive computer-produced letters, is less likely to secure the results desired.  

38. Most arrears appear to arise through accidents of circumstance or because tenants get into difficulty with the general management of their affairs.  If this is the case, early personal contact may prevent more acute difficulties later.  If tenants are wilfully refusing to pay rent early action can help to avoid the accumulation of large debts and improve the chances of a tenant bring his or her affairs into proper order.  

39. Where rent arrears have arisen due to delays in payment of housing benefit landlords are encouraged to contact the relevant local authority to discuss the situation.  Landlords should be mindful that under section 12 of the 2003 Act (which came into force in July 2004) sheriffs have the power to take into account delays or failures in housing benefit administration when deciding whether to make an order for possession.  There have also been occasions where sheriffs have taken account of the impact of eviction on others (for example families) in determining whether to grant a possession order.  Early contact with the local authority is therefore advantageous.  
Evictions
40. The financial costs of eviction can be high: costs are incurred through rent arrears, void tenancies and administration of the eviction process.  Registered Social Landlords have a duty under section 5 of the Housing (Scotland) Act 2001 to provide accommodation for homeless people at the request of local authorities, so it is in their interests to prevent homelessness occurring.  

41. Landlords are encouraged to consider how eviction can be prevented through their housing management and debt management practices.  Communities Scotland published a thematic study of evictions by social landlords in March 2005.  The study, Evictions in Practice, made a number of policy and practice recommendations aimed at social landlords including RSLs.  A copy of the document is available at http://www.scottishhousingregulator.gov.uk/stellent/groups/public/documents/webpages/shr_evictionsinpractice.pdf 
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HOMELESSNESS ETC (SCOTLAND) ACT 2003

SECTION 11 NOTICE BY LANDLORD OF PROCEEDINGS FOR POSSESSION

To: 
(local authority in whose area the dwelling house that is the subject of proceedings is situated)
Take note that proceedings have been raised as detailed below.

Name and address of landlord who has raised proceedings:

Name and address of landlord’s legal representatives:

Contact telephone number of landlord:

Landlord registration reference:

Name of tenant/s against whom proceedings have been raised:

Full postal address of property that is the subject of proceedings:

Start date of the tenancy: 

Date of raising of proceedings:

Court in which proceedings raised:

The legislation under which proceedings are being notified:

(Various statutes require notice to be given to a local authority where a landlord has raised proceedings for possession of a house.  The table below lists some of the legislation under which such proceedings might be raise for possession of a house; please tick in the appropriate box below which describes the proceedings you have raised)

	(1)
	Section 12A(1) (notice to local authority of proceedings for possession of a dwelling-house let on a protected tenancy or subject to a statutory tenancy) of the Rent (Scotland) Act 1984 (c.58).  Tick this box if you have raised proceedings to recover possession of a dwellinghouse let on a protected tenancy or subject to a statutory tenancy.

	(2)
	Section 19A(1) (notice to local authority of proceedings for possession of a house let on an assured tenancy) of the Housing (Scotland) 1988 (c.43).  Tick this box if you have raised proceedings to recover possession of a dwellinghouse let on an assured tenancy.

	(3)
	Section 14(5A) (notice to local authority of proceedings for possession of a house let on a Scottish secure tenancy) of the Housing (Scotland) Act 2001 (asp 10).  Tick this box if you have raised proceedings to recover possession of a dwellinghouse let on a Scottish secure tenancy.

	(4)
	Section 36(6A) (notice to local authority of proceedings for possession of a house let on short Scottish secure tenancy) of the Housing (Scotland) Act 2001 (asp 10).  Tick this box if you have raised proceedings to recover possession of a dwellinghouse let on a short Scottish secure tenancy).

	(5)
	Other proceedings for possession of a dwellinghouse.  Tick this box if you have raised proceedings to recover possession of a dwellinghouse and none of the above boxes are appropriate.  For these purposes a dwellinghouse is any building or part of a building, which is occupied or intended to be occupied as a separate dwelling, and in particular includes a flat.  


� Early Years and Early Intervention: A Joint Scottish Government and COSLA Statement, March 2008.  Available on the Scottish Government website at: � HYPERLINK "http://www.scotland.gov.uk/Publications/2008/03/14121428/0" ��http://www.scotland.gov.uk/Publications/2008/03/14121428/0�.  


� Available online at: � HYPERLINK "http://www.opsi.gov.uk/legislation/scotland/acts2003/asp_20030010_en_1" ��http://www.opsi.gov.uk/legislation/scotland/acts2003/asp_20030010_en_1� 


� http://www.scotland.gov.uk/Topics/Built-Environment/Housing/access/homeless/s11


� Available online at: � HYPERLINK "http://www.scotland.gov.uk/Publications/2004/07/19569/39734" �http://www.scotland.gov.uk/Publications/2004/07/19569/39734� 
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