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Introduction

1
The first sounding board meeting considered proposals to modernise social housing regulation. Members discussed what these might mean in practice and what kind of priorities and powers the regulator should have. We also touched on the idea of value and what it meant. This paper reflects our further thinking on these issues, which has been informed by the views and discussion at the last meeting. It aims to stimulate further discussion about the aims of regulation and the role of a modernised regulator.
The purpose and aims of regulation
2
Firm Foundations recognised the importance of regulation in safeguarding and promoting the interests of tenants and future tenants. It argued that regulation is necessary because social housing is a scarce resource. Tenants are not in a strong bargaining position with landlords because demand for social housing generally outstrips supply. 
3
Following the consultation and responses to Firm Foundations, the Cabinet Secretary for Health and Wellbeing included proposals for modernising regulation in her housing statement last summer.  She said the central purpose of the modernised system of regulation would be ‘ensuring that tenants and taxpayers receive the value they have a right to expect’ from their investment in social housing. Landlords are responsible for delivering that value; the regulator’s role is to provide both tenants and taxpayers with the assurance it is being delivered. It needs to fulfil that role in a way that effectively identifies and manages risk while minimising the burden it places on regulated bodies, in line with the recommendations of the Crerar review. In doing so, it assists  tenants, elected members (in the case of local authorities) and board members (in the case of RSLs) in holding to account those responsible for providing landlord services  It also provides assurance to Government and private sector lenders that their investment in social housing is being well managed.
Value – what matters to tenants

4
Value (the term used by Ms Sturgeon in her housing statement in June) does not refer only to cost, but to the relationship between the cost of services and the outcomes for tenants and other service users. The ability to assess value in this sense – whether self-assessment by the landlord, tenants assessing the service they receive, or external assessment/assurance by the regulator – depends critically on the kind and quality of information collected and published by the landlords. The Crerar review recommended, and the Scottish Government agreed, that primary responsibility for demonstrating good performance and compliance with regulations should rest with service providers, not with external scrutiny. This will bring its own challenges for landlords. There was some discussion at the last meeting about the cost of inspection. It was also noted that there is potential for self-assessment to be more resource-intensive than inspection. But the point was also made that much of the information needed to support scrutiny and self-assessment should be produced as a matter of course by landlords for their own management purposes, so it should not necessarily be seen as an additional cost. It will be important in modernising regulation to make the most of information that is already available rather than seeking to impose a new set of requirements.
5
However, It is important that the evidence put forward by landlords and the information published by the regulator is meaningful, intelligible and relevant. It must be capable of empowering tenants, board members and other stakeholders to hold them to account. What matters is the quality rather than the quantity of information that is collected and published.
6
The Scottish Government has commissioned research that aims to get a better understanding of tenants’ priorities, and this will help to inform our view on the kind of information that needs to be available to assess value. In England the Tenant Involvement Commission, set up by the National Housing Federation in 2006 to consider how housing associations could become more responsive to their tenants, found a good deal of consensus about the kind of services tenants want. Essentially this was for landlords to ‘get the basics right’ in terms of providing and maintaining a home fit to live in, at a rent that fairly reflects the level of service they receive. 
7
The Commission also found that ‘all tenants want to have the option of looking at information about landlords’ performance. Some would like to receive this regularly in a structured way, while others would simply like to know where to access it, should they want to.’ (Tenant Involvement Commission, 2006, p 20). Tenants wanted information that sets out simply and clearly how well associations perform on providing the basic level of service.
8
In 2007 the Scottish Housing Regulator published Open and accessible: a thematic study into how landlords share information about performance and governance. The study found that, in contrast to some landlords’ perception that they are not interested in performance-related information, tenants do want to know how well their landlord is doing. Tenants consulted during the study were most interested in performance information about rent collection, anti-social behaviour, repairs, tenant participation, tenant satisfaction and complaints. They wanted to see clear targets and service standards – preferably set and agreed in consultation with tenants to reflect local priorities and circumstances. They wanted information to be accessible, both in terms of plain language (and availability in other languages and formats) and in presentation - for example combining text, statistics and graphics. It was also important to be able to compare their landlords’ performance with performance in previous years, the performance of other local landlords and performance of other similar organisations. Information published by landlords often failed to meet these relatively straightforward standards.
9
As highlighted at the last meeting, we also need to consider the interests of future tenants and other service users.  The latter include those who would prefer to rent rather than own their home, homeless applicants, factored and sharing owners and, in the case of local authorities, Gypsies/Travellers. If one of the reasons for regulation is the imbalance of power between landlords and tenants, it could be argued that the imbalance is even greater between landlords and these potential service users. They generally lack the collective voice and formal participation structures that have developed among tenants. So, it is important not to forget the information needs of these groups. 
10
A third important category of information relates to landlords’ financial management and viability - how well they are managing their financial and other assets to deliver value for public subsidy, private investment and the money tenants pay in rent.

Assessing value

11
In thinking about value and what kind of areas information collection should focus on, we have been considering what kind of high level outcomes the Government should expect landlords to achieve and the regulator to monitor. These fall into four broad categories, some of which may overlap:

· Those already covered by legislation (for example tenant participation, homelessness, equalities);

· Housing quality (the SHQS);

· Service delivery (for example an efficient repairs service, factoring); and

· Delivering value in terms of good financial and asset management and, in the case of RSLs, good governance.

12
The point was made at the last meeting that the objectives and outcomes the Government sets must be achievable by landlords and capable of being monitored. It was noted that while the existing performance standards set out what landlords should deliver there is nothing in the legislation to say how progress on meeting them should be monitored.

13
Two levels of information are important in assessing value. Information at local level will reflect the local outcomes and priorities that landlords agree with their tenants. Information at national level will be needed to support benchmarking and assist landlords in their self-assessment activity, and help service users to compare their landlord’s performance with that of other landlords. 
14
The primary responsibility for collecting and providing information about their performance lies with landlords. This principle is consistent with Crerar and with the spirit of the single outcome agreements between central and local government. The regulator’s task should be to draw on, collate and analyse information provided by landlords in relation to the national objectives. This will help it to evaluate performance and assess risk, targeting its resources where they are most needed and can add most value. It has an important role in publishing information that can assist both landlords in their benchmarking and self-assessment activity, and importantly, help tenants (and other service users) to hold their landlord to account. 
15
Individual landlords will also need to discuss and agree with their tenants what their priorities are at local level, and what information they should publish at a local level to enable tenants, and the regulator, to judge how well these priorities are being met.  

How should a modernised regulator operate?
16
There was agreement at the first sounding board meeting that the roles of Government and the regulator should be clearly separated. While there were different views about the role and remit of the regulator, there was strong support for it to have statutory independence from Ministers. Members also agreed the regulator would need a range of regulatory tools and that tenants should be involved in landlords’ self-assessment activities. 
17
The emphasis on self-assessment places great importance on the kind and quality of information that needs to be available. The regulator should have the power to request any additional information it needs from landlords (not just information it needs for inspection purposes).  It will also need the power to go in and verify the information provided by landlords to provide assurance that this is robust and accurate. It should have a duty to publish reports on its findings both about individual landlords and about the performance of the sector. And it will need a range of different tools to enable it to respond appropriately when it does identify weakness or poor performance.
18
One of these is inspection. There was some discussion and support for unannounced or short-notice inspections at the last meeting. Since then the Audit Commission has published a report on a pilot programme of short-notice inspections of 12 English housing associations between September 2007 and April 2008. The benefits identified included a reduction in the time and cost of inspections. As well as reducing the administrative burdens on inspected bodies, short-notice inspections were said to be particularly effective in assessing performance in front-line services. 
19
In Scotland, the Accounts Commission is working with local authorities to pilot an approach to risk assessment involving all the relevant scrutiny bodies, leading to a scrutiny plan covering three to five years and setting out all the scrutiny activity to be undertaken over the period. The aim is to co-ordinate service inspections and streamline local authority scrutiny activity, as recommended by Crerar. We support this approach and indeed can see merit in a similar approach to streamlining scrutiny of RSLs.
20
Inspection is only one of a range of possible tools for the regulator. It will need a range of tools to respond to poor performance or perceived risks to governance or financial viability in a way that is both efficient and cost-effective. 
21
Members at the last meeting did not generally favour financial penalties on landlords or individuals, as these may indirectly affect tenants.  These are some of the other powers we think the regulator might have. In response to a failure to deliver value it might be able to:
· issue improvement notices requiring specific changes by a certain timescale;
· issue enforcement notices;
· conduct an investigation, or order an independent investigation, into an aspect of a landlord’s services or governance arrangements;
· direct a transfer of engagements by a RSL or amalgamation with another landlord;

· appoint a special manager.
22
It has also been suggested that the regulator could have the power to remove staff from post in case of serious failings in a landlord’s governance or services. However, it was noted at the last meeting that senior staff do sometimes lose their job as a consequence of a poor inspection result.

23
Members commented at the last meeting about the importance of spreading good practice, as well as responding to failure. It was noted that one of the benefits of regulation has been to highlight positive practice, for example through thematic studies. Thematic studies or inspections are also a way for the regulator to report on sector-wide performance.

Conclusion and discussion points
24
This paper has developed some of the issues raised at the last sounding board and explained the direction of our thinking about a modernised system of regulation. The discussion at the last meeting has made an important contribution to this. Against this background we suggest the following points for discussion at the meeting board on 20 November. We look forward to hearing your views on these, and on any other issues arising from this paper. 
1. The paper talks about the importance of information in a modernised system of regulation. It also notes that landlords are primarily responsible for providing that information, and the different roles of tenants, LA elected members and RSL board members in holding them to account. This suggests a range of different information needs for:

· tenants (and other service users)

· board members and elected members

· lenders


We are interested in your views on what information is important to 
each of these groups.

2. An important part of the regulator’s role will be to collect, analyse and publish the analysis of information provided by landlords. We would like to hear views on what kind of analysis would be most helpful to landlords (managers and practitioners) in their self-assessment activity, as well as what would be most useful to the other groups mentioned above. 
3. Paragraph 21 outlined some possible powers for the modernised regulator. We are interested in your views on whether these would provide the right kind of tools for the regulator to manage risk and respond to a failure to deliver value. We would also like to know if you think there are other powers the regulator should have besides those mentioned.
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