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Modernising social housing regulation 
Position paper – September 2008 
Introduction

1. This paper summarises the proposals to modernise social housing regulation set out  in Firm Foundations, the responses to those proposals and how we plan to develop these in more detail. 
Firm Foundations 
2. Chapter Seven of “Firm Foundations: The Future of Housing in Scotland” deals with modernising the future of social housing regulation.   It recognised that regulation works to safeguard and promote the interests of tenants and others. And that this is an important component of a successful future for social housing.  It also made it clear that the purpose of regulation should be to protect tenants’ interests – current and future – from unacceptable and unmanaged risks.  

3. The Scottish Housing Regulator (SHR) was set up in April 2008 to continue the regulation and inspection function formerly carried out by  Communities Scotland on behalf of Scottish Ministers.  The SHR works within the broad strategic framework for social housing policy but has complete operational independence from Scottish Ministers.  

4. The current approach to legislation has been successful in raising standards of practice and intervening where performance is weakest to secure improvements.  Private lenders have had significant confidence in the regulatory framework which has led to housing associations having access to advantageous rates on borrowing to support investment in existing and new affordable housing in Scotland. 
5. The main proposals to modernise the regulator are
· The regulator should have an explicit duty to promote and protect the interests of current and future tenants of all social landlords.
· Ministers should set the strategic direction and standards for social housing and the regulator hold landlords to account for delivering against these standards, with a clear expectation that it is the responsibility of landlords to meet those standards.
· There should be a clear recognition that responsibility for meeting standards, improving performance and achieving value for money rests with housing providers.  Self assessment by housing providers should form the starting point for any decision about the need for further scrutiny by the regulator.  

· There should be no routine inspections of social landlords once the baseline inspections of local authority housing and homelessness services are completed.  

· Inspections should be one of a range of regulatory tools but would be triggered by performance concerns and be targeted, risk-based and proportionate.

· There should be lighter touch regulation for better performing organisations.

· The regulator should gather consistent, reliable performance information  from housing providers.  This should be aimed at making sound risk assessments (to focus attention on poorer performers), giving key information to relevant stakeholders, and helping tenants and others to be better informed about housing providers.  This information should include material on costs and efficiency, as well as financial viability.

· The proposals for social housing regulation should be set within broader developments in performance management and assessment frameworks for local government as they develop.  For example the modernised approach needs to recognise that local authorities will be important customers for regulatory activity in relation to their strategic place-making, housing and neighbourhood management functions.  

· Intervention powers would be reviewed and modernised to provide a broad range of enforcement and intervention measures that can be escalated and exercised in a more graduated and proportionate way.  

6. Firm Foundations noted that many of these new approaches can only take place if the regulatory powers and duties that are set out in the Housing (Scotland) Act 2001 are changed.  It also gave a commitment to take account of wider developments to streamline  scrutiny of public services in Scotland.  
Responses to the consultation 

General 

7. Respondents to the consultation generally welcomed the proposals to modernise regulation by taking a more risk based, proportionate and tenant focussed approach and  separating the roles of government and the regulator. Local government and private sector respondents all agreed with the general thrust of the proposal and housing association responses also provided strong support. Those groups that disagreed tended to be tenant and community organisations and individuals. 
Tenants 

8.
The response of tenant groups was mixed. Some were supportive of the underlying principles, particularly the intention to increase tenant involvement in the regulation and inspection process. Other groups expressed concern that the proposals would lead to the dilution of the role, a weakened Regulator, and a reduced number of inspections possibly leading to poorer quality housing services.
Registered Social Landlords

9.
Some Registered Social Landlords (RSLs) asked for clarity on the role the sector would have in setting standards and timescales for compliance.  They also noted that the current regulatory regime had helped to raise standards of practice across the sector and had provided comfort to private lenders.  As a result, they felt it was important not to reduce the powers of the regulator.  

10.
Several RSLs highlighted the role in the sector of the Care Commission and the Office of the Scottish Charity Regulator and suggested that the regulator (for social housing) should be integrated into a group of regulators all working within agreed parameters, but with a lead regulator focussing on the quality of housing services provided to tenants. 
11.
Several RSLs noted that regulation and audit should be seen to be separate, and as such, were opposed to the regulatory function being combined with Audit Scotland / Accounts Commission. One RSL commented that if there were a need to maintain a separate housing regulatory body, this should only be a short-term measure until a new unified regulatory framework was put in place.

Chartered Institute of Housing 

12.
The Chartered Institute of Housing (CIH) supported the move to a more proportionate regime that steps back from organisations that are performing well.  It  had some reservations about a move to self-assessment stressing that this had to be:

· Evidence based

· A common set of frameworks or guidance

· Subject to spot checks by the regulator
· Carried out by trained and accredited self-assessors.

13.
CIH supported the proposal for an independent regulatory body, with specialist panels comprising expert members. It argued that the creation of a single national scrutiny body could be a successful means of organising regulation. The body could have core staff, expert in external scrutiny, with access to a range of professionals with knowledge in the relevant area under scrutiny. A single body was said to have the potential to deliver better value for money, but it needed to be properly resourced. In addition, the empowering and inclusion of tenants in regulation and inspection panels and active involvement in the inspection processes themselves should be promoted. This was felt to be particularly appropriate where the focus was protecting tenants' best interests, but also to incorporate the wider agenda of community engagement.

Local authorities

14.
Local authorities were broadly supportive of the principles and viewed the greater emphasis on a proportionate risk-based approach, coupled with self-assessment, as being more appropriate to local authorities’ circumstances.
CoSLA

15.
CoSLA highlighted its work with the Scottish Government, following the Crerar Review, to establish a more straightforward structural framework and a more consistent approach to scrutiny. Local government is committed to a scrutiny system that better meets the needs of communities and welcomes greater scrutiny responsibility, placing tenants at the centre of this process. 

16.
They also commented that the current inspection regime pays little regard to the democratic process which exists in local authorities. It argued that moving to an outcome focussed process under the best value regime, with the audit responsibility being transferred to the Accounts Commission, would increase local authorities' autonomy and help ensure the better delivery of ministerial targets at a local level by removing unnecessary 'red tape'. 
17.
CoSLA acknowledged that RSLs are constituted and financed differently to local authorities. It proposed that the regulation and inspection of RSLs should continue to be carried out by an independent agency. Under this proposed new inspection process, local authorities and housing associations should operate under the same performance standards.
Association of Local Authority Chief Housing Officers  (ALACHO) & the Scottish Housing Best Value Network (SHBVN)
18.
ALACHO and SHBVN broadly supported the the proposals. They welcomed the separation of roles of Government and regulator. They consider that the scrutiny of housing services provided by local authorities should be met through the existing Best Value inspection regime and the role of the Accounts Commission. They also consider that a separate housing regulator would introduce duplication for local authorities, and lack clarity for their customers.  Although it was felt that it could work well enough depending on the groupings of regulators. One specific issue highlighted was that there may be merit in exploring whether the regulator should cover any publicly funded housing provider - whether social renting or private sectors.
Others 
19.
Whilst supporting the principle of protecting and promoting the interests of tenants, equalities organisations were concerned that introducing a regulation framework with an emphasis on self-regulation by landlords might not be the most effective way of protecting tenants and supporting improvements to housing services and communities.
Deputy First Minister’s statement on housing – June 2008

20.
In a statement to the Scottish Parliament on 25 June, Nicola Sturgeon MSP, Deputy First Minister and Cabinet Secretary for Health and Wellbeing set out the direction of Government policy on housing in light of responses to Firm Foundations.  
21.
Among other things, Ms Sturgeon noted the wide support for the proposals in Firm Foundations to modernise the powers and duties of the Scottish Housing Regulator – making it more explicitly focussed on protecting and promoting the interests of current and future tenants, reducing the burden of regulation on landlords, concentrating its efforts on assessing and improving the value that landlords deliver to tenants and taxpayers, and reassuring lenders.  She confirmed the Government’s intention – in consultation with COSLA, the SFHA, tenant groups, lenders and other interested parties – to develop detailed proposals for achieving modernisation.

The Sounding Board
22.
This sounding board is an informal group of stakeholders brought together to share their views on the principles for modernising social housing that are set out in Firm Foundations.   Its role is  to inform officials’ thinking about what should be covered in the Housing Bill that will put in place modernised powers and duties for the regulator.   It is not intended that the group acts as a forum for consultation.  The Bill will be subject to the full consultation process and all stakeholders on the Sounding Board will be invited to submit their views on the draft Bill through that process. 
23.
A full list of members is at Annex A.  The group will meet three times during the Autumn of 2008.
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