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VULNERABLE WITNESSES (SCOTLAND) ACT2004

TAKING EVIDENCE ON COMMISSION
LEGAL ADVICE – EVIDENCE ON COMMISSION WITH LIVE TV LINK
1. Members have already recognised that many vulnerable witnesses, particularly the most traumatised children, would be unlikely to benefit from evidence on commission if the only method available required them to be in the same room as all the other commission parties. 

2. This issue was thought to have been resolved by earlier technical and legal advice given on 17 Dec 04 and 5 Jan 05, which indicated that other special measures could be used in combination with evidence on commission; therefore the witness could give evidence to the commission by using a live TV link from another room or building. 

3. Amendments to this advice were discussed at the last meeting (Matters Arising 3 iii) and it was agreed that the VWU should explore the legal advice further to clarify. 
4. Latest advice indicates that, with specific regard to the use of a live TV link (271J), the wording would appear to preclude it from being used in combination with criminal proceedings other than the trial. This issue does not arise in civil hearings (Part 2, section 20) as there is no reference to the type of proceedings.   For details, members are referred to the attached full response from Stephan Feltham, OSSE, 26th May (Annex A) 
5. However, the legislation does not specify a particular method of taking evidence on commission and therefore it may be possible to agree the use of live TV link as the appropriate and preferred method of taking evidence on commission for any individual witness on a case by case basis. 
6. Members are invited to consider this advice and how it can best be incorporated into practitioner’s guidance and court rules. 
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VULNERABLE WITNESSES (SCOTLAND) ACT 2004 – TAKING EVIDENCE ON COMMISSION

1. I refer to your email of 18 May to Charles Garland in which you ask whether it would be possible to allow a witness to give their evidence on commission via a live TV link from another room.  Charles has asked me to reply to your request for advice. 

2. Section 271C (1)(b) of the Criminal Procedure (Scotland) Act 1995, as inserted by the Vulnerable Witnesses (Scotland) Act 2004 (“the Act”), allows for the use of special measures or a combination of special measures for the purpose of taking evidence from a witness (other than child witnesses) who is considered to be vulnerable. Section 271A makes similar provision for child witnesses.

3. It will therefore be possible to specify in the vulnerable witness application (or child witness notice) two or more special measures either for use in conjunction with each other for the purpose of taking a witness’s evidence (for example, the use of a supporter and a screen in court), or for use independently in relation to different bits of evidence given in the same proceedings (for example, a witness giving evidence about different co-accused in the one case may require a screen in relation to evidence about one of the accused, but a TV link in relation to another).   

4. The special measures listed in section 271H of the Act can generally be split into those which provide for the giving or taking of evidence outwith the court proceedings and later produced in court (evidence on commission and prior statements) and measures which are designed to make the giving of evidence less traumatic for the witness (i.e., screens, supporters and live TV links.  I have included the use of TV links here as the Act confirms that this measure allows the evidence to be relayed directly to the court and that the room in which the evidence is given is treated as part of the courtroom).  

5. It should be borne in mind that the special measure under section 271H(1)(b) is not simply a live television link, but use of a live television link in accordance with section 271J.  Section 271J clearly envisages that the purpose of using a live TV link is to relay the evidence which the witness gives during the trial to the courtroom without them having to physically be in court – its purpose is not to allow evidence given by a witness to be relayed anywhere other than the courtroom during the trial.    It would only be possible, in my view, to apply for a combination of the special measures of taking evidence on commission and using a live TV link in cases where the original evidence is to be taken by way of a commission and then the cross examination is to take place in court by way of the live TV link.  I do not therefore think it will be possible to apply for a combination of evidence by commission and the taking of evidence by way of a live TV link in the manner in which you suggest in your email.

6. Please let me know if you would like to discuss the above further.
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