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Merger of the funding councils: draft Bil

—_—

The two Councils have decided to respond jointly to the consultation on the

draft Bill to merge the funding councils. The response is contained in this
letter and the attached annexes.

2 Our response concentrates mainly on the changes contained in the draft Bill
- rather than on all of the detail of the consultation paper - and covers the

following issues:

» proposed changes to the powers and duties;

¢ other drafting issues;

e transitional arrangements; and

¢ the name of the new council.

3 The draft Bill and consultation paper were considered separately by each
Council and their comments have been taken into account by their Joint Go-
ordinating Committee (JCC) which agreed the final response.
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Introduction

4 Much of the recent discussion about the draft Bill appears to have lost sight of the
reasons that were put forward originally by Ministers and the Scottish Parliament for
merging the funding councils. These were about developing Scotland's distinctive
education system for the benefit of learners and researchers and, through them, for
the benefit of the nation. We believe that all of the stakeholders are signed-up to
this aspiration but there are clearly some differences of view about how the
legislation should be constructed to help achieve it.

5  Ourresponse to the draft Bill tries to set out constructively how we can best achieve
that shared aspiration and draws on our experience of operating under the
framework of the 1992 Further and Higher Education (Scotland) Act.

Principles that should underpin the legisiation

6 In our platform statement in the consultation paper, we said that the merger
legislation should provide a new enabling framework that allows the colleges and
institutions to deliver an effective tertiary education system and respond flexibly to
changes over time. We continue to befieve that such a framework shouid be
underpinned by the following broad principles:

» {0 build parity of esteem for learners, the legislation should treat the FE and
HE sectors the same wherever practicable;

« the autonomy of universities and colleges should be protected, since weli-led
and responsive autonomous institutions are best placed to respond quickly
and effectively to the changing needs of students, employers and society;

* mechanisms such as policy and management guidance from Ministers and
conditions attached to grants are effective and more flexible methods for
achieving particular priorities and setting out functions than detailed
legislation; and

» the legislation should not embody very specific and short-term concerns in a
way that might be irrelevant and constraining in the future.

These principles have informed our response to the provisions contained in draft Bill.

7 We continue to think that the third principle is particularly important. We are already
achieving - within the existing powers - an increasingly constructive response from both
sectors. Examples include our ‘strategic dialogue’ processes in HE and now FE, and
the HE sector itself identified a role of strategic leadership for SHEFC in the recent
PFMR of the Council. These were seen as key elements in the new partnership with
higher education — built on confidence and trust — set out in the Scottish Executive’s
Framework for Higher Education in Scotland. It would be unfortunate if proposals for
unnecessary legislation were to undermine this progress.

Changes to the powers and duties
8 In the Annex 1 attached to this letter, we have commented on the main changes to the

powers and duties in the draft Bill. To assist the analysis, we have listed separately the
changes for the new Council, colleges and HE institutions, and Scottish Ministers.



8  The Councils welcome many of the proposed changes but would like Ministers to
reconsider three provisions in particular relating to the functions of the new Council:

+ the duty to secure the ‘adequate and efficient’ provision of tertiary education
and undertaking of research (which may be delegated to the new Council).
The term ‘adequate and efficient’ is open to wide interpretation and the
experience of SFEFC is that its achievement is difficult to demonstrate and
measure in practice. We also believe that the duty would be unworkable and
counterproductive if it is extended to cover research. We have suggested an
alternative approach in the attached annex:

» the power to require the holding of an extraordinary meeting of the governing
body of a college or HE institution to discuss financial matters. We believe
that it is not necessary to include this requirement in legislation because the
Councils already have the means to communicate directly with governing
bodies and there are other mechanisms — such as conditions of grant - which
can be used effectively to deal with the financial arrangements of a college or
HE institution; and

» the new power to request the governing body of any college or HE institution
to evaluate the feasibility, advantages and disadvantages of merger. We
believe that this power is too blunt to be effective. There are other forms of
coliaboration, joint provision, and structural changes which benefit learners
and researchers besides merger, and the fact of merger as the intended
outcome has often been the real barrier to collaboration. There are also
other mechanisms available - such as funding methods - which have been
used successfully to encourage greater sharing of resources.

Drafting issues

10 In Annex 2 attached to this letter, we have provided comments on detailed issues of
drafting. These are mainly suggestions for tightening the wording in the draft Bill or
clarifying the intention behind some of the provisions. We have also taken the
opportunity to suggest some new provisions which tidy up aspects of the 1992 Act.

Transitional arrangements

11 The consultation paper invites views on the arrangements that should be put in place to
ensure a smooth transition to the new Council. We believe that the new Council should
be established in shadow form before it is given its full statutory powers to fund colleges
and HE institutions. This should allow it some time to agree its structures and methods
of operation — such as the relationship between the Council and its committees — and
begin to develop its strategies and policies in the light of any new guidance from
Ministers.

12 We suggest that the new Council should operate in shadow form for a relatively short
period of about four months to minimise the potential for planning blight and
uncertainty. Assuming that the legislation is approved by the Scottish Parliament, this
suggests that the new Council could be established in shadow form from 1 April 2005
and assume its full powers at the beginning of the academic year on 1 August 2005,
The existing Councils would be dissolved on 31 July 2005.



13

We will of course need to ensure that the draft Bill contains sufficient transitional
provisions to deai with the transfer of liabilities and responsibilities from the two existing
Councils. These provisions will need to include the transfer of commitments to pay
grants and the responsibility to apply conditions of grant. We will contact your staff
separately to consider this issue further.

Name of the new Council

14

15

We believe that the choice of name for the new Council is important because it wil! set
the tone for its work. The name should either: -

 reflect our shared aspiration to develop a coherent system of education that
will benefit learners and researchers and, through them, the nation: or

« reflect the main function of the new Council, namely to fund colleges and
universities.

We have not been able to identify an evidently ‘best name. This is an issue which
might benefit from some further thinking once the final shape of the draft Bill is known
and we would be willing to work with you over the summer period to identity a suitable
name.

Concluding remarks

16

17

| hope that you find this response helpful. We have provided the response on a
confidential basis and will leave it to you to decide whether to place it in the public
domain, although we would prefer that Annex 2 remains confidential as it contains
sensitive advice about the staff of the new Council. In respect of this annex, the
Secretary to the Council will be writing to you separately about the proposed change to
the existing position that the Chief Executive should be a member of the Council. Both
Councils had thought initially that this was simply an oversight.

| have a final point which has come to our attention after the Councils and the JCC had
completed their deliberations. | am confident, however, that they would support our
view that, in respect of the provision for Ministers to give directions to the Council where
the affairs of a college or HE institution are being mismanaged (s7 (1) and (2)) the
existing provisions for prior consultation should be retained. They have been omitted
from the draft Bill.

Please feel free to contact me if you would like to discuss any aspect of the response.
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