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MINUTE OF AGREEMENT

between

THE SCOTTISH MINISTERS  (“the Scottish Ministers”)  ON THE ONE PART  
and

# residing at # (hereinafter referred to as “the Homestake Owner”) (declaring that references to the masculine gender herein include the feminine and that if the Homestake Owner comprises more than one person the use of the singular herein includes the plural and all obligations of the Homestake Owner herein are undertaken jointly and severally by the persons comprising the Homestake Owner) ON THE OTHER PART

WHEREAS 

(One) [ Insert name of RSL selling property ] (“the RSL”) has sold to the Homestake Owner the dwellinghouse known as # at the price of # (£#) (being [#] per cent of the current value of the Property as agreed between the Parties)

(Two) the Scottish Ministers have now agreed with the RSL that the Scottish Ministers  will enter into this Agreement with the Homestake Owner who will  grant standard security over the Property for the Homestake Owner’s obligations hereunder; NOW THEREFORE the Parties have agreed and do hereby agree as follows:
1.
Definitions
1.1
In this Minute of Agreement where the context so admits:

1.1.1
the following words and phrases shall have the following meanings:

	“Agreement”
	means this agreement;

	“Date of Entry” 
	means [here insert the date of entry under the contract for sale];

	“Initial Percentage”
	means the sum paid to the RSL by the Homestake Owner as at the date of this Agreement expressed as a percentage of the value of the Property;

	“New Security”
	means any standard security over the Property or any part thereof other than (1) the Standard Security and (2) any standard security specifically referred to in the Standard Security; 

	“Open Market Value”

	means: 

(a) in the case of a sale for value the then open market value of the Property being the highest sum offered by a third party at arms length, the sale of the Property having been advertised and the Homestake Owner having taken all reasonable steps to ensure that the price at which the Property is to be sold is the best that can be reasonably obtained; and

(b) in the case of a disposal otherwise than a sale to a third party at arms length the value of the Property agreed between the Parties upon the following assumptions:

1. that vacant possession of the Property is available;

2. that the Homestake Owner has duly complied with, performed and discharged all the obligations incumbent upon him in terms of this Agreement; and

3. that the Homestake Owner has complied with the obligations of the debtor specified in Standard Conditions 1(a), 3 and 4(b) specified in Schedule 3 to the Conveyancing and Feudal Reform (Scotland) Act 1970;  

	“Payment Event”
	means any one or more of the following events:

(a)
The transfer of the Property or part of the Property whether by sale or gift or succession or in any other way to a third party other than the Spouse of the Homestake Owner;

(b)
(If the Homestake Owner is one individual and dies without a surviving Spouse or the Property does not pass to any such surviving Spouse as aftermentioned) the death of the Homestake Owner;

(c)
(If the Homestake Owner is one individual and on the death of the Homestake Owner the Property passes in terms of his Will or otherwise under the law of succession to his surviving Spouse) the failure on the part of the surviving Spouse to enter into an agreement with the Scottish Ministers  on the same terms mutatis mutandis as this Agreement within six months of the death of the Homestake Owner;

(d)
(If the Homestake Owner comprises more than one person) the death of the survivor of such persons;

(e)
The Homestake Owner or any surviving Spouse of the Homestake Owner ceasing to use the Property as his only place of residence or renting the Property or allowing it to be occupied by a third party without the prior written consent of the Scottish Ministers;

(f)
The Homestake Owner or any surviving Spouse of the Homestake Owner granting a New Security without first obtaining the written consent of the Scottish Ministers, which consent will not be unreasonably withheld provided the aggregate of the principal sums advanced or to be advanced in terms of the standard security or standard securities (other than the Standard Security) affecting the Property will not at any time exceed [Eighty] per cent of the current Open Market Value of the Property;

(g)
Any security holders calling up their security or any other party exercising any other process of law which would affect the Property;

(h)
Any default under the Standard Security; and

(i)
The expiry of a period of Nineteen years from the date of execution of this Agreement by the Homestake Owner unless the Homestake Owner grants a further validly constituted Standard Security in favour of the Scottish Ministers over the Property for the Homestake Owner’s obligations under this Agreement in substitution for any existing Standard Security which will be discharged;

	“Parties”
	means the parties to this Agreement;

	“Property”
	means [here insert the postal address];



	“Scottish Minister’s Proportion” 
	means the proportion of the Open Market Value of the Property to be paid to the Scottish Ministers on the occurrence of a Payment Event and is [#]as at the Date of Entry; 

	“Standard Security”
	means the standard security by the Homestake Owner in favour of the Scottish Ministers for the Homestake Owner’s obligations in terms of this Agreement;

	“Spouse”
	means a person who lives with the Homestake Owner and is the husband or the wife, or lives with the Homestake Owner as the husband or wife or lives with the Homestake Owner in a relationship which has the characteristics of the relationship between husband and wife except that the persons are of the same sex; and

	“Valuer”
	means the District Valuer of the Inland Revenue for the district in which the Property is situated or if otherwise agreed between the Parties such other professionally qualified valuer as the Scottish Ministers and the Homestake Owner may agree.


1.1.2 words denoting the singular shall include the plural and vice versa words denoting the masculine gender shall include the feminine gender and vice versa and words denoting persons shall include corporations;

1.1.3 references to any statutory provisions shall be deemed to include references to any orders or regulations under such provisions; and

1.1.4 references to a Clause shall be deemed to be references to a clause of this Agreement and references to a sub-clause shall be deemed to be references to a sub-clause of the clause in which the reference appears.

1.2
In this Agreement clause headings are included for ease of reference only and shall not affect this Agreement or its interpretation. 
2.
Obligation to pay

The Homestake Owner binds and obliges himself and his executors and representatives whosoever, all jointly and severally, to pay to the Scottish Ministers at or prior to the occurrence of any Payment Event a sum equal to the Scottish Ministers’ Proportion at the date of such payment being made.
3.
Tranching up

[Clause 3.1 to clause 3.1.5 below should be used where the Scottish Ministers will not retain a ‘golden share’ in the property. Alternative clauses are provided if the Scottish Ministers is retaining a ‘golden share’ in the property (see below).] 

3.1
At any time after the second anniversary of the Date of Entry the Homestake Owner will be entitled to increase the Initial Percentage and reduce the Scottish Ministers’ Proportion as set out in this clause 3 provided always that:

3.1.1 the Homestake Owner shall only be entitled to exercise his right to reduce the Scottish Ministers’ Proportion in terms of this clause if he shall have complied with, performed and discharged all the obligations incumbent upon him in terms of this Agreement and the Standard Security;

3.1.2 the Homestake Owner shall have not previously exercised his right to reduce the Scottish Ministers’ Proportion on more than one occasion;

3.1.3 the Homestake Owner shall not be entitled to exercise his right to reduce the Scottish Ministers’ Proportion in terms of this clause more than once in each period of twelve months;

3.1.4 the Scottish Ministers’ Proportion expressed as a percentage after the Homestake Owner’s exercise of this right shall be twenty per cent or less; and

3.1.5 the Homestake Owner shall only be entitled on a subsequent occasion to exercise his right to purchase the Scottish Ministers’ Proportion in its entirety.

[Clause 3.1 to clause 3.1.3 below should be used where the Scottish Ministers is retaining a ‘golden share’ in the property.]
3.1
At any time after the second anniversary of the Date of Entry the Homestake Owner will be entitled to increase the Initial Percentage and reduce the Scottish Ministers’ Proportion as set out in this clause 3 provided always that:

3.1.2
the Homestake Owner shall only be entitled to exercise his right to reduce the Scottish Ministers’ Proportion in terms of this clause if he shall have complied with, performed and discharged all the obligations incumbent upon him in terms of this Agreement and the Standard Security and only on one occasion;

3.1.3
the Scottish Ministers’ Proportion expressed as a percentage after the Homestake Owner’s exercise of this right shall be twenty per cent.
3.2
The Homestake Owner shall serve on the Scottish Ministers a notice in writing requiring the Scottish Ministers to instruct the Valuer to determine the Open Market Value as at the date of service of the said notice and the Scottish Ministers shall notify the Homestake Owner of the amount thereof in writing within fourteen days of the said determination by the Valuer.

3.3
Provided payment is effected within three months of such notification by the Scottish Ministers the Homestake Owner may reduce the Scottish Ministers’ Proportion.

3.4
The costs of any such determination by the Valuer shall be paid on demand by the Homestake Owner to the Scottish Ministers.

3.5
The Valuer shall be deemed to be acting as an expert and not as an arbiter and his decision as to the Open Market Value shall be final and binding on the Parties.

3.6
Upon payment by the Homestake Owner the Homestake Owner and the Scottish Ministers shall forthwith execute a Memorandum detailing the revised Scottish Ministers’ Proportion.
4.
Expenses

4.1
The Parties will each bear their own legal expenses in connection with the preparation of this deed and any Standard Security in favour of the Scottish Ministers.

4.2
The Homestake Owner shall pay, on demand to the Scottish Ministers on a full indemnity basis all costs and expenses (including but not limited to legal and out‑of‑pocket expenses) incurred by the Scottish Ministers in connection with any actual or proposed amendment or extension of or any waiver or consent under this Agreement and in contemplation of or otherwise in connection with the enforcement (or attempted enforcement) of, or preservation (or attempted preservation) of any rights under, this Agreement and/or the Standard Security or otherwise in respect of any monies from time to time owing under this Agreement.

 [Clause 5 below should only be used where the Scottish Ministers are retaining a ‘golden share’ in the property. If this is not the case, this clause should be deleted.]

5.
Scottish Ministers’ Right of Pre-emption

5.1
In the event of the Homestake Owner deciding to sell or otherwise dispose of the Property or any part thereof the Homestake Owner shall in the first instance notify the Scottish Ministers and the Scottish Ministers shall have the option of purchasing the Property or such part of the Property as the Homestake Owner shall have decided to sell or otherwise dispose of at a price failing agreement to be fixed by the Valuer.
5.2
The option shall be exercised by the Scottish Ministers giving notice in writing to the Homestake Owner within twenty one days from the date of receipt by the Scottish Ministers of the valuation from the Valuer.
6.
Certificates and Determinations

Save for manifest error, the sums due hereunder shall be conclusively vouched by a simple certificate signed by any duly authorised officer, agent or employee of the Scottish Ministers.
7.
Consent to Registration

The Parties consent to the registration hereof and of any such Certificate for preservation and execution: IN WITNESS WHEREOF
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