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This draft publication has been written and published by the three equality Commissions i.e. the Commission for Racial Equality, Disability Rights Commission, Equal Opportunities Commission and the Scottish Government Equality Unit.  In drafting this publication, the authors have been supported by the Auditing for Equalities Working Group which was set up specifically to assist this process and was made up of representatives of the following organisations:
	· Audit Scotland

· Communities Scotland 

· HM Inspectorate of Constabulary
	· HM Inspectorate of Education

· Review of Scrutiny (secretariat)



Key developments elsewhere at this time are likely to have a future impact on the content of this document.  We recognise that this publication is one of several developments and activities at this time that are either designed to address equality issues in public services directly or which impact more broadly on the scrutiny landscape. These include the Improvement Service’s Equality Framework for Scotland and the Review of Scrutiny.  There are expected to be increasing moves towards both a self-assessment framework and joint working across scrutiny bodies.  In addition to this, the Discrimination Law Review green paper for a Single Equality Bill has been published, and at 1st October 2007 the three equality commissions will cease to exist and will be replaced by the Commission for Equality and Human Rights (CEHR).    

At the time of writing, it is not yet clear where many of these developments are going so it is not possible to predict what the impact will be for scrutiny.  This draft publication is therefore intentionally generic.  It offers a starting point for action, discussion and engagement.  We welcome your feedback and responses to what we set out here and envisage that this document will form the basis of discussion and action within the Equality in Audit and Inspection Group which is currently chaired by the Scottish Government. 

A timeline for trialling and consulting on the guidance in this publication is set out at Annex 1. 

1. Introduction 

Building towards equality

A Scotland where everyone can participate fully and be treated fairly without disadvantage arising from their gender, disability, race or any other personal characteristic is a vision to which we all subscribe.  
However, evidence shows us that there is still some way to go before that vision becomes reality.  To accelerate this change across the public sector we have the equality duties for race, disability and gender, sometimes called ‘the public sector duties’ or the ‘equality duties’.

The expectations set out in the equality duties have now been in place for five years, since the race duty was established.  All the duties require continuous improvement, review and learning.  With all three duties now in place, many scrutiny bodies will be reviewing their thinking about equalities, their legal obligations and what their approaches need to be; this publication will be particularly helpful to them.  
About this draft publication 

This draft publication is for Scottish scrutiny bodies. It offers a starting point for up-scaling your approach to implementing the equality duties, by helping you to take an outward look at what can be achieved through your scrutiny regimes. 
It suggests some practical steps you can take to build equality into your scrutiny processes so that they give consideration to the approaches to the equality duties taken by the bodies you scrutinise.  As a consequence of this, the processes that make up your scrutiny regimes will be helping to build equality into the delivery of public services. 
The suggested activities in this publication are offered as learning tools to support the continuous improvement of scrutiny bodies in relation to promoting equality. Once you have identified what is possible, you will be better able to plan for this over time by developing a bespoke approach for your own scrutiny body.  
This draft publication does not aim to provide you with prescriptive guidance on what you, along with other public bodies, must do to meet your equality duties. Other guidance is available from the 3 Commissions to cover this (see back page for details).  
We recognise that not all scrutiny bodies are the same, and individual bodies are at different points of development in relation to the equalities duties. Each scrutiny body has different roles, responsibilities and processes. It would be impossible for us to develop ‘bespoke’ guidance for each of you; what we can do however, is suggest a series of ‘learning tools’ and ideas that you can pick up as appropriate and apply to your own processes and practice.
The equality duties
The Disability Equality Duty (DED), the Gender Equality Duty (GED) and the Race Equality Duty (RED) exist to ensure that public bodies positively and proactively strive not only to eliminate discrimination, but to promote equal opportunities for all.   
Like many other public bodies, scrutiny bodies are subject to the equality duties and must work to eliminate discrimination and positively promote:
· equality of opportunity between disabled persons and others

· equality of opportunity between men and women

· equality of opportunity and good relations between people of different racial groups 

One of the effects of the equality duties is that public bodies are expected to undertake work that puts a stop to potential discrimination before it occurs. However, the duties go much further than this and focus on the positive promotion of equality of opportunity listed above, i.e. these duties require public bodies to be proactive rather than simply reactive.  An important point to remember is that achieving equalities cannot be about compliance with the letter of the law but about continuous review and improvement – in short, the delivery of positive outcomes. 

A table listing the general and the specific duties of each of the three duties is published at Annex 2.   You can also find out more about the duties from separate publications available from each of the three Commissions (see back page for details).

The role of scrutiny bodies

Public bodies covered by the public sector equality duties are responsible for driving forward equalities within their own remit, not scrutiny bodies. The three equality Commissions (and from 1st October, the new CEHR) have enforcement powers enabling them to take action where a public body defaults on these responsibilities.  

Scrutiny bodies are subject to the duties in their own right and, as you are aware, have a very important role to play.  In addition to considering how the duties impact on what may be described as your ‘inward looking’ functions of employment or policy development, you should also ensure that equality issues are embedded throughout your scrutiny functions (i.e. your ‘outward looking’ functions).  In continuing to develop better practice on the audit and inspection of equalities matters, you can significantly influence the development of equalities across the wider public sector.  This publication aims to help you to do this. 

2. Activities for equality 
This section looks at some activities and actions which will help you to build equalities into your scrutiny regimes in order that you can scrutinise, proportionately, whether or not the organisations you are auditing or inspecting are a) taking forward their own responsibilities vis-à-vis the public duties and b) continuously improving in this regard.  
It is designed to get you started on thinking about what can be done, rather than give you definitive guidance on mainstreaming equalities into your audit and inspection processes.
Section 3, ‘Enquiries for equality’ sets out enquiries or questions you can ask  which will help you determine whether the duties are being met and equality is being delivered by the organisations you scrutinise.  The 2 sections are complementary.
Not all the activities illustrated listed in this section may be relevant to you or your organisation, e.g. we understand that not all bodies will have a standard setting role.  You should apply the relevant learning points to your own structures and processes. 
Activities might include:

	· Taking stock

· Mapping

· Review and revise
· Building capacity 


	· Focusing on outcomes

· Sharing practice

· Sharing understanding
· Dialogue - with the bodies you scrutinise


This list is not exhaustive.  You will be sure to recognise other activities which will be important for you to address in the context of your own audit and inspection processes. 
Activity - Taking stock

In seeking to continuously improve your focus on equalities, a good place to start might be in taking stock of what you are already doing to address progress on equalities through your audit and inspection processes.  It is important to know what your starting point is so that you are able to build on this.  It may be helpful for you to do this as you are developing your corporate plan, so that learning and new activities can be incorporated in the planning cycle. You could ask yourself the following questions:
· What outputs have you produced so far in relation to equalities? For example, have you undertaken any equality focussed projects or equalities training? Have you been able to pull together examples of ‘good practice’?
· Have you embedded any questions about the public sector equality duties into your scrutiny processes? For example, do you automatically embed equality issues into the questions you raise with the bodies you are scrutinising? 
· How do you gather intelligence on equality issues in advance of embarking on scrutiny? For example, have you thought about having a discussion with the relevant Commission or the CEHR when it comes into being, in advance of your inspection or audit? 
· How do you act on that intelligence within and outwith the scrutiny process? For example, do you focus on the issues raised in that intelligence in your audit or inspection? If no audit or inspection is planned, do you send a minded letter to the body in question, setting out any concerns and flagging that you will raise this in your next inspection or audit.
· Do you specifically address equalities issues in terms of what the scrutinised body has achieved (or not) in your reports? For example, is there a section in your audit or inspection report headed up ‘equality issues’?
· How do you look at equalities issues – as a mainstream principle or is addressed separately as an element in its own right? The public sector equality duties require a mainstreaming approach to equalities. In terms of your own processes, it may be appropriate to take a ‘mainstreaming’ approach to equality. Alternatively, depending on the nature of the body, a more proportionate approach may be to have a specific focus on equality matters.
· How do you record the equalities work undertaken by the scrutinised body?  Basically, do you have something to say about equality matters and what has been achieved by the scrutinised body in this regard? Is this a consistent part of the recording and reporting process?
· If you have been recording for some time, what do you think is achieved as a result of you doing this?  The key issue for delivery on the public sector equality duties is outcomes and continuous improvement.  This may be difficult to assess in the early stages of applying the duties to your own processes, however, over time, you should be able to assess whether or not your equalities related work is having an impact on the scrutinised body.
· How do you ensure that any concerns you raise with the scrutinised body about their equalities work are properly addressed?  For example, do you make sure equalities issues are included in any post-scrutiny improvement plans?  Do you share intelligence with the equality commissions?  Do you follow up on improvement plans to assess progress on equalities?
Activity - Mapping

If you find some of these questions hard to answer, it may be helpful to map out your audit and inspection processes.  This will enable you to look at your activities individually and collectively and to determine if and where opportunities exist to embed and promote equalities.  Indeed, you may identify equalities have already been effectively embedded and where this practice could be developed further and applied to other processes.  
These processes might include:

· setting standards 
· publishing improvement plans 

· producing guidance for self-assessment 

· determining risk assessment triggers
· outreach activities such as partnership or collaborative working.

N.B. not all scrutiny bodies have the same remit or processes. By mapping out what you do, you will be better equipped to develop a bespoke response for your own organisation.  
Activity - Review and revise

Reviewing and revising takes time and must be appropriately planned for. You will need to consider how you are going to address any critical gaps in your current work, identified by your stock taking and mapping exercises.  
You could ensure that any changes you make are

· proportionate, taking into account what can and what cannot be changed  
· relevant, they are relevant to your remit and relevant to the wider equalities agenda
· meaningful, rather than change for the sake of change
· prioritised, where you might decide that a particular change is essential and urgent and create capacity to deal with that.
The equality duties are a not a short-term fix or a one-off response; they have been set out as long term, ongoing and, most importantly, aspirational goals. They are about continuous development and review which requires all public bodies to take a long term view. 
What we all want to see is positive change and continuous improvements for all people using public services, especially those groups of people who have historically, disproportionately, not benefited as well as they might.  

In this regard, it is not possible to simply ‘comply’ with the general duties (see Annex 2), as shifts in the expectations and standards of our society, changes in population, or, for example, migration from EU Ascension states or advances in technology bring down the costs of making reasonable adjustments for disabled people.  

Activity - Building capacity 
As you take stock of what you have done so far, and identify where equalities have, or have not been built into your regimes, you may start to recognise where this has been supported or hindered by internal capacity.  In particular, you may recognise that your own organisation does not have sufficient expertise or that the expertise is confined to a small number of individuals or posts.  Once you have identified any gaps you may be in a position to identify how to overcome them.  Likewise, you may consider how you can gain maximum benefit from any existing capacity.

· Do your staff members require training on equality issues? Though, remember, you do not need to be an expert in equality to ask the right questions and build equality into your scrutiny process.
· What partnerships with other organisations could you develop in order to fill any gaps in your expertise and knowledge?

· Would it be helpful to establish an equalities group whose task it is to promote excellence and improvement in the promotion of equality throughout the audit or inspection process?
Activity - Sharing practice
It is important to share good practice; it may well be obvious to you but it could be a new idea to someone else.  Equally, this is a continuous development and learning for everyone about how to make the duties work so sharing learning experiences is important.  The Equality in Audit and Inspection Group is one such place to share practice and developments, but you may have other outlets too, for example:
· Do you report to the scrutinised body that they are doing well, being specific about what it was they did well on equalities?

· Do you have an appropriate mechanism to share this with other public bodies or encourage them to do so?

· do you have a network or other medium for sharing your learning about your own processes with other scrutiny bodies? Do you discuss equalities issues there? 

Activity - Sharing understanding

It will be important that you fully understand what can be achieved and what you should be aiming for through your scrutiny processes and how this differentiates from the roles of others.

Scrutiny and enforcement are not the same thing.  Embedding equality issues in the scrutiny process is not about taking on the enforcement role of the three commissions or the CEHR when it comes into being in October 2007. The three equality commissions are responsible for enforcing the equality duties. It is the duty of individual public bodies (including scrutiny bodies) to drive forward equalities through their public functions and through their roles as employers.  For scrutiny bodies this will include embedding equality matters into the scrutiny process so that stakeholders can ascertain whether public bodies are doing what they are supposed to be doing, i.e. delivering clear outcomes on equality. 
It is important to clarify where these roles complement each other and to define this, for practical purposes.  For example, it may be desirable for you to consider how best to develop structured relationships with the CEHR e.g. through Memorandums of Understanding. In this way, you can determine your path within the bigger picture. 
3.
Enquiries for equality 
Knowing what you are looking for when you are auditing or inspecting an organisation is critical.  Not everybody who works for your scrutiny body will have a full understanding of equalities, the equality duties and what equality looks like in practice, or indeed what the reality looks like when it is not being practised. 

The following list of enquiries may help you to determine that the equality duties are being implemented by the body(s) you are scrutinising. You can also build these enquiries into your review and revision of your activities (see section 2).  
Enquiries might include:

	· Have they produced a scheme?

· Do their schemes have an action plan?

· How did they determine their action plan?

· Are the action plans outcome focussed?

· Are the actions sustainable and sustained?

	
	· Are the schemes aspirational?

· How do they know that action plans are being delivered?

· Are they seeking to continuously improve?

· What about leadership?

· Are equalities being mainstreamed?




The list is not exhaustive but is a starting point and as you continue to develop your approaches, you will be able to identify other enquiries you could make, how they fit into your activities (see section 2) and to prioritise them proportionately. 

There are no set ‘standards’ or ‘goals’ suggested here for each of the following sample enquiries, as it is for each public body to set out their own targets, milestones and outcomes in the schemes and the action plans that they publish.  If public bodies are adhering to the principle of continuous improvement and are properly applying their specific duties (see Annex 2) to the development of their schemes and their action plans, then they will have set their own bespoke standards.   
Enquiry – Have they produced a scheme?

Not all public bodies are required to publish a race, disability and gender equality scheme, but many of those that you scrutinise are.  A key question is therefore - have they produced a disability equality scheme, a gender equality scheme and a race equality scheme, as required by the duties?  If they have produced a single combined scheme is it possible to distinguish between the three equality themes?  The bottom line here is that the schemes should be published and easy for people to find and understand. 
Enquiry – Do their schemes include an action plan?

The action plans are a critical part of the schemes.  They should set out what a body is going to do and how they are going to do it and set out targets and milestones.  Action plans should show how they plan to meet their equality duties and how they will measure progress.
Enquiry - How did they determine their action plans?

Are their action plan(s) evidenced based? This could be evidence gathered specifically for this purpose or other evidence taken from other established sources.  Does it include both qualitative and quantitative evidence? Have they consulted internal and external stakeholders and shown how this consultation has informed their priorities? How is this shown?  N.B. for disability equality, they have to have involved disabled people in the development of their scheme; this means more than consultation. 
Enquiry - Are the action plans outcome focused? 

The duties are clearly focussed on achieving outcomes for equality rather than outputs for organisations.  Examples of outputs might include staff training or production of guidance as opposed to better health outcomes for women with learning disabilities or redressing the disproportionate number of boys excluded from school.      
Enquiry - Are the actions sustainable and sustained?

Some actions are quite obvious, like staff training.  An action plan to implement a training programme on equalities must be sustainable over time and may therefore need on-going funding and built in permanently to training programmes, like induction and annual refresher programmes.  Other actions may relate to service delivery, i.e. changing the way a service is structured and funded in order to deliver positive, evidence based, change. The action plan would also have to show how this was going to contribute to a positive outcome for equality – rather than an output for the organisation.
Enquiry - Are the schemes aspirational?

Are the action plans and other elements of the schemes driving forward the equalities agenda and seeking to deliver real, measurable change? It may be appropriate to ascertain whether there evidence to show that they are leading others e.g. contractors? Are these aspirations reflected in the action plans so that progress can be measured? 
Enquiry - How do they know that action plans are being delivered?
Is evidence being gathered to demonstrate that the action plans are being delivered and that the outcomes for equality are being achieved?  Is this evidence also being used to highlight other causes of inequality or examples of good practice?  Do they identify where they have a gap in their evidence base, and show how they plan to fill it?

Enquiry - Are they seeking to continuously improve?

Overall, are they displaying that they have taken a positive and proactive stance towards the duties?  For example, are they identifying gains made and where things are working well and capitalising on this?  Are they considering where opportunities to promote equalities have been missed and how to address this?  Are they building in learning from consultation and new evidence as they go along?  Are they revising their plans to reflect this?
Enquiry – What about leadership?
Does the organisational vision reflect equalities?  Is there evidence of strong leadership on equalities?  Does this encapsulate everyone in the organisation?  Are equality issues being left entirely to equality and diversity officers or are all senior staff engaged and driving this forward collectively and within their own departments?  Do staff on the front line have a clear understanding of the organisation’s commitment to equality?
Enquiry - Are equalities being mainstreamed?

Is there evidence to show that equalities are being achieved through effective mainstreaming?  Are policies, procedures and practises which are not solely concerned with equalities issues, for example staff appraisal systems and project management processes, being developed to take account  of and help to deliver equalities?  Do staff on the front line, or in individual departments, understand their role in delivering the equalities agenda? 
Annex 1 

Timeline for revising draft publication
	September 2007
	Publication and launch of draft ‘Building towards equalities

	Ongoing
	Individual scrutiny bodies to consider contents of draft publication and begin to apply to their own practice as appropriate

	September 2007
	Recommendations of the Scrutiny Review to be published

	Autumn 2007
	UK Government response to Discrimination Law Review published

	December 2007 / January 2008
	Publication redeveloped taking account of comments, emerging changes in A&I framework and equality legislation

	December 2007 / January 2008
	A&I Bodies Group (SEEU) reconvened 
Revised document to form ongoing ‘spine’ for discussion and work of the group.

	2008
	Scottish Government response to the Scrutiny Review recommendations published


Annex 2 

The Equality Duties – a useful table

The general duties

	Gender Equality Duty 
	Disability Equality Duty 
	Race Equality Duty 

	Due regard to the need to:
Eliminate unlawful discrimination 

and harassment 
Promote equality of opportunity 

between men & women 
	Due regard to the need to:
Promote equality of opportunity 
between disabled persons and other 
persons

Eliminate discrimination  that is 
unlawful under the Disability 
Discrimination Act 1995

Eliminate harassment of disabled 
persons that is related to their 

disabilities 

Take steps to take account of 
disabled persons’ disabilities, even 
where that means treating disabled 
persons more favourably than other 
persons.  

Promote positive attitudes towards 
disabled people 

Encourage participation by disabled 
people in public life
	Due regard to the need to:
Eliminate unlawful racial discrimination

Promote equality of opportunity 

Promote good relations between persons of 

different racial groups


The specific duties 

	Gender Equality Duty 
	Disability Equality Duty 
	Race Equality Duty 

	A listed public authority must prepare and publish a Gender Equality Scheme.

The Scheme must set out the overall objectives the public body has set to allow it to meet its general duty.  The public body must consider the need to have an objective to address the causes of any unequal pay for men and women staff related to their sex.

The scheme must also set out 
the actions it has taken or 
intends to take to:

· gather information on the effect of its policies and practices on men and women, in particular the extent to which they promote equality between male and female staff, and the extent to which the services it provides and the functions it performs take account of the needs of men and women.

· make use of the information it has gathered to meet the duty and review the effectiveness of its scheme and the actions taken.

· assess the impact of its policies and practices on men and women, and use the results to inform its work

· consult employees, service users, trades unions and others

· achieve the objectives it has set.

The public authority must put the scheme, and the actions identified, into effect within three years. It must report annually on the actions it has taken.

It must review the scheme and publish a revised scheme within three years.
Listed public bodies with at least 150 full time equivalent staff must publish an equal pay policy statement, and report on this every three years.

Scottish Ministers must publish reports every three years, in addition to the Scottish Government's equality scheme and equal pay statement.  These reports will set out the priority areas which Ministers have identified for advancement of equal opportunities across the public sector, and provide a summary of progress made in these priority areas by the public sector.
	A listed public authority must involve disabled people in the development of a Disability Equality Scheme which demonstrates how it intends to fulfil its general and specific duties and which includes a statement of: 

· the way in which disabled people have been involved
· the methods for impact assessment 

· steps which the authority will take towards fulfilling its general duty (the Action Plan)
· the arrangements for gathering information in relation to employment and, where appropriate, its delivery of education and its functions.
· the arrangements for putting the 
information gathered to use, in
particular in review the 

effectiveness of its action plan 
and in preparing subsequent 
DES’s.
Within 3 years of the Scheme being published, take the steps set out in its action plan and put into effect the arrangements for gathering and making use of information.

Publish an annual report containing a summary of the steps taken under the action, the results of its information gathering and the use to which it has put the information.

From December 2008, Scottish Ministers will have to publish reports every 3 years that:

· Give an overview of the progress made by public authorities in relation to disability equality

· Set out proposals for co-ordination of action by public authorities so as to bring about further progress on disability equality. 


	Listed public authorities must publish a Race Equality Scheme setting out:
Functions and policies that are relevant to the general duty on race and arrangements for:
· assessing and consulting on the likely impact of proposed policies on the promotion of race equality
· monitoring policies for any adverse impact on the promotion of race equality
· publishing the results of assessments, consultation and monitoring (as are referred to above)
· ensuring public access to information and services which it provides
· training staff in connection with the duties imposed by the general Race Equality Duty

And employers are required to monitor by reference to racial group staff in post and applicants for employment, training and promotion in each racial group. Where the employer employs 150 or more full-time staff it must also monitor by racial group the numbers who receive training, benefit or suffer detriment from performance assessment reviews, are involved in grievance procedures, are the subject of disciplinary procedures or cease employment. 

Listed educational authorities must prepare a race equality policy, and have and fulfil arrangements to assess the impact of its policies, including its race equality policy, on pupils, staff and parents of different racial groups, including, in particular, the impact on attainment levels of pupils, and:
· monitor the impact of the operation of such 

policies on such pupils, staff and parents, including, in particular, their impact on attainment levels of pupils

· take steps to publish annually the results of its monitoring 

Where the race equality policy is prepared by an education authority, that authority should ensure that each school under its management complies with the arrangements in the race equality policy.

Further and higher education institutions must prepare a race equality policy, and have and fulfil arrangements to:

· assess the impact of its policies, including its race equality policy, on students and staff of different racial groups, including, in particular, the impact on attainment levels of pupils

· monitor, by reference to those racial groups, the admission and progress of students and the recruitment and career progress of staff

· include in its written statement of its race equality policy an indication of its arrangements for publishing that statement and the results of its assessment and monitoring

· take steps to publish annually the results of its monitoring.


These show that there are clear differences between the duties.  Any work done in a "generic" fashion must therefore clearly demonstrate how all the elements of all the duties have been fulfilled.

This draft publication should be read in conjunction with the relevant legislation and statutory guidance.
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